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4’ . Presiding Judgc;
2 ATTORMNEY MNARC M. RADELL
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a
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121 Yonument Circle - Suite 503-507
113 Indiaranolis, Indiana 46204
12 on bechalf of Gery Development Co.
13 * * * * *
14 5 _
S TERD COURT: On the reccord. This 1is
15 '
N the matter of Gary Development Company,
16
Incorpecrated, Docket Number V~W-86-R-45, I'ad
17
like a statement of appearances, plcasc, fronm
13
counscl, starting with the Covernment.
16
MK, RADELL: My name is Marc 1%,
20
Racdell. I'm counsel for the U.S. Government
21
Environmental Protection Zgency.
22
MR, CGRIMES: My mame is Roger Grimes,
23 _
C C~-R~-I-H-L-8, also counsel for the Government.
24 '

THEZ COURT: For the respondent?
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MR, KRERS: For the Respondent, Your
Honor, Warren Krchs from the léew firm of Par,

Richey, Obremskey and Morton, 121 Monument

.Circle, Suite 502, Indianspolis, Indiana. And

I'd also lixe to advise the Court thet with me
today, sitting at the tekle, 1is Larry Hagan,
who 1s the Vice President of the Respondent

the courtroom
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today with me is Dr. Terry West, who ig &

-

geologlical consulitant for Respondent Gary

Developmant.,
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It's been sometime since
this compleint was issued and since we hed
rretrial exchanqce. I'd like & Dbriecf statement
from each of the parties, sctting forth what
the reletive positiors are at this moment,

whether there ere stipuletions or other such

matters, Illr. Raacll.
MR. RADILZLL: Yes, Your Eonor. The

parties were unable to enter into stipulations.
U.S8. EPA proposed such stipulations, pursuant
to your pre-hearing ecxchange order; but
regpondent declined to entof into any.

I have a bricf opening statenent preparcd,
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wlhich T wovld 1ik%e -- which seots forth the

fects to which EPA stirzuletes and the facts

which respondent admitted in its complaint and

_how EPA views the remaining issues and how we

intend to prove them.

Shall I procced with that statement?

THE CCURT: Weli, yes, go ahead.
MP, BRADELL: Thank vou. 2As yvou know,

this cazc concerns allegetions of violations of

the Rescurce Conscrvation Recovery Act, which

wore refierred to as RCRA.

The TPA in its compleint alleges that Gary

Dewvelopment Company hes accepted for treatment
znd disposal certain hazerdous waste anrd does
not héeve a permit or other opcrating status to

P}

cisposec and treat these wastes; end therefore

imust clese its facility, in conwliance with the

PCRA reguleations and pay a pecneltity of
$117,000.00.

In its angwer to ouvr complaint, Gary

Develogpment Company edizitted thet it conducts a

sanitary landfill for the disposal of municipal
and commercial refuge. EPA will provo“today

that Gary Development Company accepted

'
'
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hazardcus waste from disposal, after the date
of May 1%th, 1%80, which means that it is
subject to recgulations by RCRA.

The complaint alleges that Gary
Development Company accepted four different

hazardous waste frcm three generators., The

first of those wastes 1is listed Hazardous Waste

-
0 +

Humber TOOS5, which 1s waszte weter treetmont
sludge from electrorleting operations, listed
for its charactecristics of toxicity in the
Indianag administrative Code. This waste weés
generated by Jonecs end Laughlin Steel, Indiana
Harbor Works, in East Chicago.

EFA stipulatecs at this time to withdrew -
all of all allegations in the complaint
concerning Hazardous Waste Number F006, since
it has come to EPA's attcnlion that such waste
was the subject of a temporary delisting crder
from hcadguarters during all relevant times of
the alleged sctions, and therefore is not
subjecct to reogulations.

The second waste which is referred to in
the compleint is Haiardous Waste K087, decanter

tar sludoc. That is also listed for its
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characteristics of toxicity in the Indiana
Administrative Code and was also generated by
Jones and Laughlin Steel.

Cary Development Company 1in its answer
ncither admits nor denies accepting and
Gisposing of K087. EPA2 will prove that they
accepted almost 300 million gsllons of X087,

notween ¥cvenber cof 1980 and Yerch of 1982.

will do this by introducing nanifest for those

wastes, the gencrators and/or report of Jones
and Lauchlin Steel, by the testimony of
dr., Cooper and HMr, Warner.

The third waste which is the subject of
the compleint is Hazardous Waste XNumber FO005,
paint sludge, which is listed for its

characteristics of ignitebility and toxicity.

It is alsoc listed in the Indiena Administretive

Code. It was generated by American Chemical
Scrvices, Incorporated, which is a treatment
storage disvosal recycling facility in
Criffith, Indiana.

In its answer, Cary Development Company
admits that it accepted 33 shipments of paint

sludge waste from American Chemical Services,

H
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between January, 1981, and November of 1981.
Gary claims that the waste was not listed as

hazardous waste, but was merely characteristic

-by-ignitability and that Gary treated such

waste prior to disposal Lo remove ignitabi]jty.‘

EPA intends to prove that Gary Developmentz
Company accepted 37 shipments, which is over
120,000 ¢gallons of such waste, between Decemberi
cf 1980 and November of 1981l; that this waste
i in fact 7005, the listed waste, and not
D0C1, the waeste by characteristics of
ignitability. We shall do this by introducing
manifest and gernerator's annual report and the
testimony of Misters Cooper and Warner.

We shall also admit that the treatment
of -- excuse me -- we shall also prove that the
troatmcnt of such waste, to which Gary
Deveclopment admits_is in itself subject to RCRA
regulations, that they should have gotten a
permit for that.

The last waste which is a subject of the
complaint is Hazardous Waste D008, which is
waste that is characteristic for its EP

toxicity contents in lead.
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‘hore are three such

constiputo the DO08; onec

sludge, which is

.cecond 1is -rubber battery

ie reverb slag. These was

U. 8. 8. Lead Refinery,

wastce

neutralized battcry acids;

chips;

Incorporated

which

is calcium sulfate

and the third
tes were generated

in East

In its enswer, Cary Development Company
adrmils that Vice President Larry Eagan advised
the Indisna Stete Roard cf Heaelth that Cary

the celcium sulfa

but cleims

TPL shall prove thet

Siy ~--

excusc me --
calcium sulfate sludge,

vards of rubber battery

cubic yards of reverb slag

20th, 1280, and January of

of these wastes

D008, characteristic for i
lecad. We shall do this by
Misters Cooper and Warner

over 760,000 gallons
eporoxinately

ch

constitute hazardous

te sludge and the

that neither werc

they accepted cver

of

ips, and over 240G

., between November

1983; and thet all
waste

ts EP toxicity of
the testimony of

and introduce

shipping manifest and waste analyses from

the

by

900 cukic
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Eaving proved

Company 1is

Lead.

that Gary

Deveclopment

indeced subject to regulation by

acccinted thesce

wastes,

EPA shall prove

the other violaetions alleged in the complaint;:
nermely, that Gary dic¢ nrot submit hezerdous
waste notification by August 18ch, 1930. In
its answer, Cary cléimse toe be without knowledg
as Lo this,

¥ie shall also ghow thazi Gary did not
submil & Peart B hezardous wastc apnplicetion or
the certification of groundwetecr monitoring zan

insurance reguircments by lovember
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shall not have tc prove

rounts, el its answer Gary admits

31¢ not submit & Fert B for the

=N

cortification, Yowever, 1t denies thaet it was

operating without interim status. We shall

deomonstrate cur part of these clsims through

the testimony of John Cooper, who has reviewed
the official files of EPA.

As for the interim stetus standard

violations, which were observed in the

inspections that are alleged in the complaint,

[07)



http://subm.it

16
17

18

21
22
23

24

PR

by -
Ay,

10

Cary Development Company denies those

violetions in its answer. EPA shall prove them

today, through the testimony .of Mr. Werner and

.the admission of inspection reports and releated!

documents. Thus, EFA must prove only that Cary

Developmnent Company accepted hazardous waste,
to demonstrete thet Gary Developnent Company

omereted without & permit or interim status,

n

&

ince Gary Deveclopment Company admits that it

1id not submit & Fart 2 or the necessary
certifications that are prerequisite to
cperations. Therefore, Gary Develovment
Ccmreany must closc.

Finelly, to support the proposed penalty
of $117,000.00, EPA shell demonstrate the
vioclations observed arnd the inspcctions; rlus
the fact that Gary was operating without
interim status; and the potential harm that

these viclations may cause to the environment

and to huran heelth, duec to the characteristics

of the waste themscives and to the lack of

sufficient ogroundwater monitoring or lack of

the sufficient liner to protect the environment

and human health., We shall demonstrate how
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this penalcty was calculated, in ccmpliance with
the RCPA Civil Penalty Policy, and we shall do
that through the testimony of ¥r, Cooper.

That's all.

-1

EE COURT: ¥r., Xrcks,

MR, KREBS: Ycur Hcenor, on behalf of
the Respondent, 1in our cpening statement we
would like to point out, &as héas been stated by
oppecsing counscl, that this casce invelves a
cemrtleaint fi]od by UT.8. ILEPA against the
Respondent and indicating it was -- it's filed
pursuant to Indiane law, theat it says issued
the comnlsaint; and the IZPA is seeling an order
agoncy, thoe Felceral agerncy, that Gary
Developrent ghould compiy with Indiana leaw,
cspecially regarding groundwater nmonitoring and
closure andé post-closurc.

The kaszis cf this situatvion is that, I
guess nunber cne, Gary Development filed in
llovernkbeor of 1980 a Part A RCRA applicatvion with
U.S. EPA. The evidence will show that, indeced,
U.S. LPA dctcrminod that Gary Deveclopment did
not have interim status, even though it had

filed @ Part 2 epplication. 2nd as the judge
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i1s probably éware, normally interim status has
peen interpreted -- has beenlinterpreted by the
agency to recally be a fairly automatic "type of
stetus, not really a permit.situation, where
Ehe agency <¢rants a pecrmit, but an automatic
Status,

In this céese, unlike any that I've
previousgly deelt with, the Agency, the Federal

Qovernment, took the position carly on -- as

(&)

carly &g 1932, if nct becifore, the evidence will
show ~- thzt this facility never had intgrim
status, lieverthelecss, as. 1t 1s alleged in the
compleint, EPL rcdeviscd, sent Gary a notice to
submmit & Peart E applicetion. I think that's a
rathér unigue situation &lso, that a site which
EPA considered never had interim status would
then be requirecd to file a Part A application,
when its interim status ~-- under a Part B
application, when its interim status under Part
A haed never been accepted and recognized by the
Same &gency.

The allegations as to why this facility'

should be considecred & RCRA facility are

recally, as summarizecd I think fairly accurately



http://subm.it

D

[

11

38
o

ro
[

13
by opposing counsel, that allegedly the
facility took whet 1s now cellced RCRA waste,
some typesgs of RCRA waste, in approximately the
onc ycer after RCRA became effcctive and after
ghc permit applicaticr for Part A permit had
peen filed by the facility in November, 1980.
e are ccntesting that. Wwe belicve that either
of the waste that were accepted, number one,
were not RCR2Z waste. Cne I believe they've
stated -- znd correct me 1if I'm wrong on that,
that they &are withdrewing thelr contention on
that -- that it was & waste that was delisted

by U.S. ZPA, cven thcugh it is set forth in the

Leing a RC

o
[
0
v
a5
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comnl kL waste, And we
believe thet tho cthner waste either were not

RCR2 waste, weore mismanifested by the

or that they Jjust weren't RCRA waste

0
o}
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to becolin with; or, sccondly, they didn't come
to this facility.

ile¢ believe that the CGovernment is
attempting to prove waste came to this
facility, which the manifest indicate on their
facc were neover accepted by the facility. The

manifest that we've been provided by the
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Government in the pretrial documents indicate
no signature of aecceptance by Gary Development,
They arc mercly documents where a company says
thaﬁ they are going to ship weste to a
éarticular fzcility for disposal. But as the
judge I'm sure is awere, that the manifest
systen for tracking contemplates a thrce-tier
ctep:; that 1z, the cormraeny puts on there where
they cre going to sond thelir wasté; the
transvorter iz listod: andifhen there is an

acknowledgment reguired 2s to where the waste

[$}]

was actually dlsposed of. The documents we

{h

—

were seontt ¢id not show acincwledgment by my

clicernt, that thai wasgstio was received in our

"

"feacility. Woe're oolng o strenucusly object to

those documents coming into covidence, because

of that prokhlem.

That, basically, is the suﬁmary as to --
in ocnecrali, &< to why the Government beliévos
that this site should be reguleated undcer ECRA,
The facts arc thet this gite was approved by
the State of Indiena, the predecessor to thé“
proesent So0lid Waste lMaznagement Boerd, which is

in the Department of Environmental Manegement,
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which are the present two state agencies theat
recguléete this facility. Their predecessors
specifically approved the construction of this
sitg in 1974. That specific date, by the way,
which wili “e discussed in the evidence, was
Junec 12th -- I'm sorry, June 12th, 1973 =-- I
apologize; my years were confused ~- 1973, June
19th, wes when the fecility was granted a
construcitlion neormit to ke where 1it's locatved,

Now, seconcdly, the State allowed the site

actually to go into ogpecraetion in 19274, in

Thirdly, previously, there -- the State
roQuired in & state administraitlive metter that
Cary Development in 1980 submit a revised
construction plan to build the site or
construct the site in @ manner different than
Lh¢ Stete had approved in 1973, oikaeay, by the

Gary did that. And in 1930,

(&N

state peormit; an
specificelly on liovemker 14th, 13980, Gary
Development submitted to the state agency at
thet time -- it is row, I believe, called the
Ipdiana Enyironmontaj Management Roard -~ an

application for a modification or amendment to
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its construction plan on how the facility was
going to proceed in future construction. That
rlan was approved by the Indiena Environmental
Eanggemcnt 2oarda on Fcbruary.lSth of 1982. On
Qhat dzte, the Environmental Management Roard
not only anvproved the new construction design
for this facility, but also approved a new
cpereting permit for this facility; renewed, 1if
vou will, the operating permit on the same
dete.

In cornection with that, however, there
were n;nc ccnaiticons thet the State of Indiane,
the Agency responsible in this area in the

Stete of Indiana ifior regulations, pleced upcn

[

this facility as tc how it would operatec and
how it would be constructed. Let's refer to
conditions as to items which the Agency felt

the sitve chould do, thet weren't set forth in
its application on how it was going to operate.

Gary appcaled those nine conditions that
the State of Indiana cstablished in 1982 as to
how this facility would opcrate. And in

connection with that, thecre was entered into

between the Respondent Gary Develoepment and the
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Indiana Environmental Management Boara, who EPA
now says that they're brincing this action on
behalf of, there was an agreement entered 1into,
whi;h was approved by the fuvll Indiana
fnvironmoﬁtal llanagemeont Bocard on February

18th, 1983, I have with me today, Your Honor,

™

a certified copy O© that partvicular decision of

&

the Indiana Environmental Management Board,
Now, we¢ have contended in our first
response in our answer --

MR, RALCZLL: Your Honor, this was not

mentioned, this ontire trein of argument was

[N
]
e
G
o

not meontvicned

ry Development Conpany's
rre-hecering cxchange,

THT COURT: Well, that's true; but T
must hear the opening statements from counsel,
ir, Radell. And if you wish to be heard, I'11
give you an opportunity.

MR. KREBS: I'm just going to set this
here. I'm not asking the Court to -- or the
Judge tc recad it at the present vime, 1f the
court choosecs not to, just so that it's there,
(Tendered.)

a0 A

We did raisc-in our written eénswer cthat
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thils agency has no ju;isdiction tb-hcar this
cacso, It has no jurisdiction over the
Respondent Gary Development on the matters that
havp been raised, that's specifically in our
%nswcr, filed timely with the Agency.

Tfo rrein crux of that -- there are two
portions cf the jurisdictional issue, there are
two portions to that issuc. The first 1is that
this ~Lgoency in the casce that I was involved
in -- and I also heve a copy of that decision

here -~ i a copy of the decision theaet wa

n

issued by TPER Administrator Lee in Northside
Sanitary Landfill, RCRA Appezal Number 84-4,
which 15 the decision which W& S binding upon
this‘Agoncy, written by the Chiof
Administrator. In thie deocision, which weas
gassigned by the Administrator on November 27th,
1¢285, the zZdministrator helda that in matters
where there is the dual roles of the state’
agency ~-- and I have a copy of that, it's
mercly & copy of the decision that was sent to
me by the administrator -- the Administrator -
srecifically held that in the;o matters, that

if the State i1is authorized under ‘Phase I,  thet
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it 1s the role of the state to pursue closure
matters and it is not the role of U.S. EPA,. I
would like to guote specifically from this
deccision, On page four, Acdministrator Lee
ﬁolds, Iﬁéiana had been ¢grented the authqrity
to make closure deternination pursuant to
section 2006 of RCRA, & fact thst was not
broucght to light in the parties' original
submissions. Sections 3006 (b) and (c) provide
that when a2 gualified state receives
autherization, the federal program is suspended

-

and the hazardous waste program operates under

-
state lew. In this instence, Incdlana received

N

& sc-callcd Phasc

5]
3]
=
P
O
r~
-

zation on Rugust
12th, 1982, which gave the State the necessary
authoricy Lo aprrove the closure plan of any
facility whocse peoermit application has been
denied by T2A, Undecr a Phase I authorization,
EPA rectains the authority to issue permits;
pcriod -~ that is not the issuc in this case --

and, therefore, was the proper authority to

"issuc the permit denial. Again, that is not an

issuc in this case, This is not a situation

where there 1is a permit denial.
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However, the administratcocr goes on to
hold, hccausc the Phese I authorization --
because of the Phase I authorization, EPA was
not the proper authority to decide which areas
ghe facility should clcse; Indiana was.

The administrator gdes on to hold at the
bottom of page € of his decision, Indiana, not
TPA, has the esuthority to approve Petitioner's
closure plan, 1including the responsibility to
éecide which areas of the'facility have to
conmply with snmecific closure reqguirements such
as the reguircment for a final cover, because
state law will supecrszede -- has =supecrseded the
fedoeral closure reoguircncnis, 40 CFE 265

(Subrart CG), the closure proccedings will take

place under the procedures cstablished by the

Indiana rcgulations, correcsgonding to the
federsel reguirements; and the clbsure rlan must
comply with the stendard sct out in Indiaha
law, Petitioner will therefore have the
opportunity to present its argument to the
state. The Recion's statement that the Old.
Farm -- whichk is an arce 1n the MNorthside case,

specifically -- must closc, cannot be viewed as
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a final action imposing closure obligations on
Petitionecr, for the stetement 1s without legal
effect, as previously stated.

Cranting Petitioner an additional hearing
in a fedofal administrative forum would not |
only call the state's authcocrity into gquestion,
by requiving EPA to decide a state law matter,
but would alsoc undoubtedly duplicate the
efforts cof state officials, Inasmuch as
Petjiioncer hes not challenged its permit
dernial, but wishes only to be hecard on the
issue of its closure obligations, no purposc

wourld be served ky the submission of such

je))

cvidence in a federal rather than & state
proceedcing. The state administrative agency
therefore provides the proper forum for
resolving guestions about Petitioner's closure
ocbligations.

In this casc, Your Honor, I argued to the

PA administrator on bechalf of Northside

]

Sanitary Landfill that we, HWorthside Landfill,
was entitled to & hearing hbefore EPA as to
whether it should close and what portions of

its facilities were recquired to close,
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precisely the same issue that's involved in
this case. In this case the Gévornment is
askiné that you order this facility to cdlose
under RCE2; and the proceedihgs to determine
ththor it should close, to be made by this
Lgoncy. I argued that that was the law to the
administrator, uncsuccecssfully, The
adnministrator held that this is entirely a
metter of state law 1n the Xorthside case, even
Lo the point of reversing its prior decision
which he héed made €ix months previously,
rovors;ng himself end holding that the
Covernment -- the Federéeél Government had no
auvthoricy cven to determine what portions of
the sigo should closc.

Tn this case the Government 1is arguing the
opposite. They want this judge to order this
facility, the 62 acres to close, precisely the
sam< issuc that was involved in the Northside
cesce, which the administrator held that this
Agency no longer has the jurisdiction to
consider.

The decision in the Northside case was

appealed to the U.S. 7th Circuit Court of
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Apreals. I argued that case; I 1ost; The U.S.
7th Circuit Court of Appecals in & decision, of
which I also heve a copy of the slip opinion of

the court with me -- I don't have the Federal

2d cite handy, but I can get it for the Court,

if it desires -- but this case was Northside
Senitary Landfill versus Lee M, Thomas, who
issued the decision I just quoted from, And in
that case issued by the U.S. 7th Circuit Court
of Zwpecals irn Chicago, on Decem- ber -- I'm
sorry, on October 23rd of 19286, the three-judge
panel unanimously uphelé the decision in this
situation,

We appealcd that we were denied dGue

process, did not have the opportunity for a

T

hearing before EZPA, an evidentiary hearing 1like
we're going to have in this case at this point;
and wc lost. That's what the law in this
country is and it asscrted that the
administrator is right when he held that
closure procedurc =-- not just the technicality
of closure as to how many wells you might put:
in or what type of cover you may usc, whether

it's going to be synthetic, all those
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detailils -~ not just the details wére a matter
to be determined under state law, but the
actual closure proceedings themselves; and, in
fact, actually if the site énd what portions of
éhc site ﬁoed to close under RCRA arc a matter
of state law that must be decided by the State
cf Indiana, and the EPA is precluded from
réking those determinations.

Lnd now I heave in this case the absolute
opposito, 180 degrce opposite position Eaken by
Region V, from whet the adminiétrator ruled in
the Northside cese in precisely the same issve.
So that is one prong of our argument that,
recspeoctfully submitted, that this judge, this
Agenéy has nc¢ jurisdicrtion to rule upon all
;hose things that they've asked you to rule
upon,

If you look at what's reguested in their
relief, they don't even ask it to be a simple
determination as to whether the site is subject
to RCRA closure oOr not, They say they want
this site ordered to put in so many monitoring
wells, and they go through qucifics on how

thcy want thosc wells designed, specifically;
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and they're asking this court or this Agency fo
makc those decisions, They're acsking that a
grouncdwvater plan, an assessment be submitted
within a certein periocd of time. And the
fhings hcfo don't say Jjust submit it to the
State; they reguest these things be submitted
te EP2, also, And, yet, EZP2 has given up the
Jurisdiction in this area by their own
egrgument, argued by the Justice Department on
their behalf before a Federal U. S. Court. And
now, »cfcocre this Agency, they want to argue
that they can Have their cake and eat it, too,.
Anc vhen the shoe is on the other foot and for
& particuler recason they decide thOy want to
hold & hecering, then suddenly they now have
jurisdictiqn and suddenly they can now have a
court of the law &and to put into evidence to
determine what the Staete of Indiena in another
case they felt was the euclusive body to méke
the decision on 1it.

The sccond prong of cur ceéesec in jurisdic-
tion is that thlis matter in its entirety is
Lannced alsQ hy res judicata and collateral

cstoppel, which absolutely applies in these



http://subm.it

10

11

12

21

22

23

i

Ll

g ne

26
federal proceedings: and I've sat up there for
consideration the decisicn which I mentioned
nreviously of the Indians Environmental
Management Board, signed, it's a certified
éopy. It;s signed by the 2Attorney General's
Office on behalf of the State of Indiana; 1it's
signed by the hearing officer appointed b? the
Indiana Environmentel Management Board; its
signed by at that time the top exebutivo of
vwhat was then the cnvironmental agency in the
State of Indiana, aefter it was approved by the
full agency. And in that decision issued in
February of '283, the manner in which this site

is going to operaete, its construction, items

-

~“such a&s cover, lcachate collection system, clay

‘barricrs, monitoring wells, many of the issuecs

that the Federal ac¢ency is now attempting to
address in thisc case on bechalf of the State of
Indiana have becn determined, specifically.
Now, I would 1like to, in connection with
this phase of the argument, provide to the
judge -~ by courtesy of the court library hére
in Gary, Indiana -- a case by the United States

Supreme Court, 1981, Federated Department
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Stvcres. This case &a&ddresscs preciscly thic
LygEe ©f icgzuc, Thic case was decided with only
. c

cnce dlilcsenuvling opinicn. The opinion was issued

7=

by Judge Renguist, not as Chicef Justice, but
‘wric of ccursc is Chief Justice now. There was
cnly cng dlsscnting copinicn by the Supreme

Ccurtv to thizc decizion, and thalt disscnting

Andé this cace -- and I'm citing
gspecificeally frcm the U, €. Courr site 228, at
4061 -- Justice [enguisut neld, enca I guowe,
chere 1o littlce ve e &acled ve the doctrince of
rco judicaotad oo dcowvelceoped in the casc law of
thic ccurc:. A final judgnient con the mericts cf

an actiocn precludes the partiece cr their
grivies -- which LEPX 1ig séying they are here on

- = < . r FPN . £ . e,
chaclf ¢cf tho Suvatec of Indieane to cnfocrce svtvacco

~
-~

lew =-- ¢or their privicsc from relitigating
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altered by the fact that the judgment may have
been wrong or rested on & legal principle
subseéuent]y overruled in another case. ~ The
doctrine of res judicats serves vital public
intercsts beyond any individual judge's ad hoc
deterninatior of the ecuities in a parti;ular
casc. . There 1is simply, "no princivle of law or
cguity which sancticns the rediccticon by a
federal court of the salutary rrinciple of res
judicatz." The Court of-Appcals‘ reliance on
rublic policy 1s similerly misplacced. This
court has long recognized that "public policy
dictatcs thet there be an end to litigation;:

that those who have contested an issue, shall

"be bound by the results of the contest:; and

that matters once tried, shall be considered
forever scttled as between the parties.™ We
have stressed that "the doctrine of res
judicata 1s not a mere matter of practice or
procedure inherited from a more technical time
than ours. Tt 1s a rulec of fundaméntal and
substantial justicc, of public policy and of
private pecace, which should be cordially

regarded and enforced by the courts."
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Whaet we have here is in February, 1983, a
settlement acgreement and & consent order was
entered into between the state agency -- which
is in privity with EPZ in this case -- and my
élient ané eapproved by the Attorney General,
the highest legal official in the State of
Indiana.

Under Indlana law, and I will cite to you
specificelly the casec -- I do not have a copy
of that right with me -- in 1985 it was
detcrmined by the Indiane Court of Appeals in a
case of Zlder v, State of Indiana, that's

E-L-D-EZ-R, Ex Rel Department of Natural

Pescurcces., The Department of Watureal Resources
is what I cas11 2 sister agency to the
Environmentael Agency in the State of Indiana.
In that case, which was deccided in October,
1385, it was deoctermined that consent decrees
are the same and have the full force in Indiana
as do final judgments of the court, e&s long as
they are approved by the full agency. And so
the decision waé in Indiana that if you have a

consent decree, an agreecd upon order, approvced

by agency and a party, that 1i1s just like having
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a judicial decision,.

2nd then 1f you loock at the Fedcerated
Department Stores casec, we have res judicata,
not only on the specific issues determined in
Ehe ordor.which I have provided to the hearing
officer -- to the judce here, but also on any
matters that could have been raised. It's
atvsoliutely what both the Indiena courts hold,
Iindiana Court of Lppesals and the Supreme Court
annd the Supreme Court of the United Statés.
2ny matter that could haeave been raised is res
judicate, and they had to have raised it in
that stetec proceccecding at that time.

Your Honor, cverything that they zre

-

conténding héro credzated the decision which 1s
sitting in front of you now from this Agency,
who the Fedecrel Ccevernront i&€ now arauing they
are herec on treir bhehalf. They are arguing
that matters heve occurrcd in 1980 and 1981,
This decision wag igsued in February --
Feobruary 1%th, 1283, a2 ycar &nd a half to two
yecars later, And it certainly is res judicata

on all the issucecs thet were raiscd, such as how

the sites were to be opcecrated, the manner. of
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coverage, etc.,, monitoring wells, but also on.
issues that could heve been raised. In that
decision, it even addresses one of the specific
waste which 1is in their complaint here, the
Qasto of jones and Lzuohlin. It's specifically
addressed in that case,. 2And now we're going to
relitigate that same waste here, because
thev've decided they've changed their mind, I
guess, o0r the Federel CGovernment is changing

the Stete's mind on behalf of the State. The

[¢}]

Stat is abscnt frcm this hearing. If this was

0

such an important case for the State, number
onc, thov could heve broucht it themsclves,
vhich they have not donc and chosenlcvidently
not to ao, 2nd, secondly, they should be here
as @ party in this case and representing
themsclves, 1f they have changed their mind &end
believe that this decision 1s not binding upon
them and the Federal Covernment.,

I would also like to cite specifically to
the court recgarding the issues of res judicate

two other U.S8. Supreme Court cases, which I

"will not belabor to cite specifically as far as

the language in it. But in both Parklane,
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pages 326 and 333; and also in the decision of

o
c
wn
w
'._.\
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Illinois Foundation, found at 40
specifically at vage 334, the Supreme Court of
the United States also hecld that offensive
estoppecl &and collateral estoppel -- which as
the judge knows arce related to res judicata --
may be &sserted by a party, cven if he was not

a parcvy in the other casecs. We can assert

those under federal law in this case,. That

shows tho Court or the judge how extensive res

*ﬁudicata is interpreted under federal law,

which is binding upon this Agency.

That even if Gary Decvelopment was not &
rarty toe thaet decision which I hévo laid in
front of the judge by the Indiane Environﬁpntal
Ilanagement Board in February of 1983, we could
still reise in this proceceding as offensive
estoprel or collatecral estoppecl any matters
that have been determined that invelve this,

even .though wc weren't a party. In this case
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we were specificelly a party, the State of
Indiana wés a party. There is no qguestion and
it's &dmitted in the complaint that there's
absolute.priyity between the Federal
Government, who is bringing this action here,
and the Statc of Indiana,

On thosec two basis, we specifically in our
answer objccted to the jurisdiction of this

Lgency undery this complaint, es filed. There's

-
-
O
9]
o
=
-
N

to it I've given the authority for
moth, &and I think the law was without guestion

on both izsucs. Onc 1s a decisicn of the

1]

present administrator of this Agency, affirmed
by the 7th Circuit Court of iAppecls, whose
circuit Cery 1is in; and the second is a
decision in the two other decisions by U. S.
Supreme Court, written by the present -~ in the
1981 caesc -- the present Chief Justice of that
court concurred in, cxceplting one member of the
U. S. Supreme Court, that collaterel estoppel
applied in these typecs of procecedings, that res
judicata applics.

This action 1is totally barrcd. This

2Agoncy has aksolutely no auvthority to drag my
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client into this proceeding, when the State of
Indiana has been specifically given Phase I
authofization, and it's my understanding
they've even been given Phasé II authorization
gt the present time; not only on 265
reguletions, but on 264 regulations, Atlleast
that's what the U. 8. Justice Department argued
in front of the 7th Circuit Court of 2Appeals,
when he held &all argument in the case which I
have cited to the judagce Hbro. And I assume he
was arguing correctly, when he got up on behalf
of the agency and the Department of Justice and

N
I

aid i na &t that date, cven after

s
31
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reretions, theoere was absoclutely no

A1)
0
N
+H
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O

t

oxcusze for this Agency filing this compleint:
therce is no excuse, whatsocver, They've argucd
ah=zolutcly the opposite In e case,
successfully, against another one of ny
clients; and now they drag another onc 1in,

taking the absolute opposite position under the

law.,

The decision, Your Honor, that I've just
cited to you -- and 1I'11 cet you the Fed. 2d
éite on the the 7th Circuit casec =- bué the
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causec number at the 7th Circuit was 85—21 of
19; and I do have copies of the slip decision
for yourself and for opwvnosing counsel. We are
asking at this point that this case be
Slsmissed for lack of juriscdiction, based upon
the two legal issues we have raised.

TEZ COUPRT: Thank you,

Mr, Xrcbs. ¥r. Radell, you may respond,

I'R. RADELL: Yes. The EZEPA would 1like
to respond to these novel arguments; novel in
the censc that they not only provide & new
unintendod twlist to the lew, but that they were
never mentioned vefore to Complainant, so that
they &re new to Conplainant, The EPA would
also 1ike to rescrve ité right to respond fuiiy
to these cleims, 1if necessary,. in a supplement-
gl post-hecaring bricf, after we've had time tc
rescarch the allegations.,

Just by mcans of a brief reply., I would
steate thaet tLhe Worthside case applied to review
of a closurc plan. This, the instant case,
concerns enforcing RCRA provisions, concerning
the loss of interim status for the -- since

this facility never haed interim status, the
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fact that they have to close, due.to nct having
obtained interim status. Our complaint does
not regquire approvel of the closurec plan by

U.

o

. EP2A, &as Respondent alleges. It requires
éubmittal.of the plans to the Indiena
Depertment of Tanvironmental Management and
submittal of a copy to EPAZA, to ensure the fact
that Resgspondent is compliying with the
ccuxzleint., The compleint specificeally says
that Pecspondeont shall -- request that
Respondent implemcent the c¢losure plan, as
approved by IDEI, It does nct refer to

b

approv by U. §. EPA,

v

-

I alro state tret thorc'g other casc law,
namoiy tho Cbnsorvation Chcmical Company of
Indiana cagec in the ¥orthern District of
Indiana, which distinguishes this Northside
cesc from other cacses where EPA retains its
authority and where to enforce closurc and
where the State has referred that action as to
here, to U. &, EFL for enforcement.

hs far as this agrecocment heotween Gary
Development Company and the State of Indiana

gocs, .the agrecement does not evenm cite the
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statute under which it was entecred, so we are
unaware of whether this purports to be entered
under RCR2 and even involve the same sorts of
cla;ms. It just deals with the Respondent's
étatus as a sanitary landfill. It does not
mention hazardous waste, which is the subject
of our allegations. I would elso point out
that any authorizetion of the Stete of Indianse
to run its program under RCR2Z, would not
avthorize 1t to enter into an agreement which
would allow violations of BCRA which are
cleearly OCCurring at the facility. So,

therefore, ihe acgreement, if it doecs allow

(B

-

Respeondenic to oneratce in violation of RCRZ, ha
to bec 1nvelid beceausc it exceeds the state's

authority under the state's agreement with

7]

1
s

u. S. EP2, .nd, imilerly, those reguire-
ments -- arguments would apply to the res
judicata argument, that since these Claims.aro
not the same cleims that are in our complaint,
then res judicata and estoppel does not apply
in this ceasec.

Once again, I would reserve our right to

supplement this argunent with a post-hecaring

<
h=3
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brief, if the judge fecls it necessary.

THZLE COURT: Well, Mr. Radell, I
understand Mr. Krebs to be arguing that if
Indiana has becn authorized to handle hazardous
Qaste enforcement, the LEPA is out of the
business, a@ltogether, with respect to this
Ecspondent,

IR, RADELL: I would argue that the
stetute 1tgelf retains EPA's authority to take
the enforcement action and“éuthorizc states,
previding only that -- the only jurisdicticnal
requirement being that the EPA notify the
State. This is found in section 3008(a) of
ECR2Z, &nd 1t 1s eupleined in more detazil in the

“Conscrvétion Chemical casc to which I alluded
carlier,

THEZ CCUR

=

Now, how does the fact
that the lMorthside casc spplied only to a
closurec plan? Distinguish it from this césc,
Mr, Radell.

MR. EADELL: Yeos. I have not
revicwed the case in depth; but with just a.
cursory review and past recollection of it

having keen discussecd outside this proceeding,
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thet cese concerns the review of & closure
rlan. It did not concern actually enforcing
closure. It provided the specifics of the
closure plan. Once agein, I have to say tha
ths is Juset my 1impression, and I reserve ny
right to supplemcnt this with a post-hearing
brief.
We allece many other things besides

ellege severel viocletions with

[

closurce.
interim status stendards. We allege failure
submil ¢roundwater wonitoring requirement
cecrtificaticone and finencial insurence
regquircment certifications. Those are
violaticns which are Independent violations
under ECRZ with independent sanctions and
penelties sssessed, which do not necessarily
ccual the closure implementation of an appro
closurec plen, 2And alsgso we reserve the state
right and jurisdiction to review the closure
plan explicitly and to review that request i

thhe complaint.

39
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I would like to recad to Your Honor Section

3008(a)(2).of RCRA, which refer to EPA's

jurisdiction in all of our states. It says

in
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the case of a violation of any regquirements of
this sub-chapter, where such violation occurs
in a state which is authorized to carry out a
hazgrdous waste procream undof Section 6926 of
éhis title, the adninistrator ehell give notice
to the state in which such violation has_
occurred, prior to issuing en order or
comniencing a civil action under this section.
That clcarly impliecs, if it does noct say soO
eriwlicitly, that ZPA reteins the authority to
teke onforcement actions, so long as it
notifics the state in an authorized state. And
as part cf our testimony today, EPA shall prove
that ©PA submitted thet notification and it
shall introducc into evidence a copy of our

notification of this ection to the State of

Indiena.

-3

THE COUR 211 right, thank vyou.

I'll withhold ruling on this for the time

bcing.
MR. KRLES: Your Honor, may I respond
bricfly?
THE COURT;: Yes, you may, Mr. Krebs.
MR, KRERES: I anologize -for
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interrupting, and I'll try tc be brief on this,

But

-

think that is very very important 1issue,
and I think it's rcally silly to sit here and
have hearings and call witnesses and subpoena

ceonle, which I've hed to do, ctc., 1f this

L'e]

Agoncy really is determined by its
administrator that 1t really doesn't hear thesc
kind of casecs, anyway. fo I think it 1is an
imvortan: Jecision for this judge to make.

-

On the issue, opposing counscl has arcued
in his comnentse that we failed to raise this
issue previocusly. First of all, without
cuestion in any court of léewv anc applicable
agencics, Jjuricsdiction can be raeisecd st any
time in any proceeding.. It can bé the minut;

before the jury gocs out, and we can decice

thei. thet court doesn't have jurisdiction. We

~
A })

gon't have to ige this icsuc vcars 1in
advance, Jurisdiction is the fundamental 1iscue

that can be raised at any time. You cannot

waive reising jurisdiction, it's impossible.

The Court either has it or 1t doesn't have it,

The sccond thing 1is, we did raise this

issuc. And in our answer -- not only we didn't
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have to, but we d8id =-- in our.answcr we said in
parecgraph one, and I'll guote on the first
page, "Cary denies the jurisdictioneal summary
set_forth at page two of the complaint,. It
oéjects to the Region V's alleged attempts to
enforce regulations of the State of Indiana and
disputes both the subject matter and personal
jurisdiction of Region V." I don't know how we
could have heen any more cicsr, unless we cited
all the ceéescs and started ¢iving briefs and --

THE COURT: I don't have any problems
with your hevirg reiscd it, Mr. Xrebs.

MR, XREBRES: The sccond point I would
like to raisc is, the cesc by Adrministreator Lee
W25 ébsolutcly not &g counscl is surmising, a
casa involving the technical parts of closure.,
It was & case determining whether closure would
anply te what portions 6f the facility, the
first issue. That's preciscly what that case
deternined, and that's precisecly what Region V
is asking this judge to determine in this case,
whethcr closure regulations appnly to this
facility. That's exectly the issue before the

adninistrator, I arcucd that case, I was.
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involved in that case;yand ; can assure this
judge that at that time there was no issue as
to the details of a closure plan. I don't even

think there was & closure plan filed at that

time, to the best of my recollection, Rut that

was not the 1issue. The issue was whether we,
Northside Lendfill as a regulated facility, was
entitled to a hcaring before a fedecral judge of
EPA &s to whkether the facility would close ana
whet portion of it would close. That's exaétly
the same i1ssue that they’re asking you to
decicde here,.

The third thing is, they're not just
asking ycou to decide that issue. They are
totelly excerpting the authority cf the State
of Indianaﬁ And I hete to beclabor the point;
but, I meen, look at what they're asking for;
If vou specificelly lock in their complaint --
and I won't recad it verbetim, but I would iike
to point ouvt & thing in here. Page 13, under
what they want in the order, they want that we
be ordercd to file closure plan and
post—closu;e plan within 30 days. Okay, they

want to determine the period. They say the
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plan musit describec activities will mecet the
reguiremcnts for & léendfill closure and
post-closure; submit to IDEM cost estimates,

annueal costs,

%

ace 14, Section (b)),

1

Next page,
Pespondent shall within 30 days of this order
becoming final submit to U. &. EPA and IDﬁM for
approval e plan &nd impleoementetion schecdule,
not to excced 120 days, for & grouhdwater
cuality assossment pro.raﬁ'for rhe whole
landfill, it goes on to read. Why 1s 1t being
submitted to them for approval? It doesn't
maxkxe any socrsc., T meegn, I didn't write this
Gocurment, 1{ thoy erc arguling that 1t's not

v

ocific,

'S

Tho next pece savs -- in paragreph two on
the next page, they sav the proposed well
system must consist of monitoring wells and
they go on to describe what they specifically

want. They cven want to tell the State what

they have to put in the closure plan and have

‘thhis hecering officer or judgce order that.

The next page, this is pace 14, towards

the tow of the page, monitoring wells must be
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cesed in & manney thet maintains the integrity
of the monitoring wells or whole, and it goes
on to descrilbe how they want it done. They
des;ribe the sampling plans that they want,
what they want in sempling prlans. Evervthing
in here recads like a8 closure plan. And they
arc specificelly wanting this agency to do
what, without gquestion, the State of Indiana
has been authorizec to do,. They are not even
limiting the issuve to the determination of
whether closure arprlies to this site,. They
want & four-vage, five-vage order from this
2ecency as to whet will be done and when it will
be dore. Thet's totally inconsistent with
their position, not only in the prior

decisions, but what they just argued here

beforec In this case, absolutely inconsistent.
We think this matter should immediectely be
Sismissed for lack of sSurisdiction. If the

State of Indiana feels that this facility --
RCRA closure applies, they have the absolute
authority under Indiana law to proceed against
this facility under adrinistrative law in

Indiana and the Indiana court system for appeal
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process, whether we went or they went, and to
determine this issue. That's the proper forum,

THE COURT: Mr. Krebs, would you
address Section 3008(a) (2) of the act, where
gho Egency reserves the right to proceed,
provided it gives notice to the state,

MR, KRERS: Okay. I would 1ike to
Xnow how -- I guecss my rhetorical guestion, my
rcsponse to that is, it's the o0ld thing, they
wart their cake and eat ft, too. They cite a

wryovision, which in the other

&

certain
decicsions, you know, they wanted to ignore.
Mow, I don't -- vyou know, you recad through
regulations and through statutes and find some
]ittle-clausc that scys, well, we think we can
do anything bhecause of this clause here, What
I'm looking at is, 1instcad of just looking at
here's the statute and here's the regulations,
is how has thig Agecncy intecrpreted this
rcgulation? Eow have they ruled on them? I
mean, instesd of looking at a little statute or
a reg in & vaecuum -- I mcan I rcad the regs and
half the time I con't know what they say. I

mecan, I read them one way, and I'm right
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sometimes and found to be wrong other times.

Wwhat 1is important is what the Agency's
policy 1s, how the Agency has interpreted these
regglations, not a small sentence in hundreds
6f peges éf regulations as to what this clause
mcans standing by itself. I don't know how
they've applied that clause. There's been
nothing put forth in this complaint about why
this Acency feels it has to proceed here and
why the State hasn't. I mean, 1s there somce
problem? Is the state in misfeasance, are they
not prosecuting cnvironmental lews in the State
of Indiane? I think the answer 1s no. They
cre processing -- enforcing environmental laws
in the State of Indiane. B

I have no idea why this Agency brought
this casc, If we get into the testimony, I
iqtend to elicit that kind of testimony here
for the record, as to why we're here,. If
there's a complaint filca, why did not the
State of Indiana file a complaint, if therec 1is
& gross problem and this site should close
under RCRA, when thecy had full force? I don't

believe that EPA -- I don't know what section
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of the statute thev want to cite ;- can come
here and pick and choose and decide that one
casc 1in this state that they're going fo take
and they're going to have the hearing and go up
£o the 17, 8., 7th Circuit Court with the

Devertment of Justice and argue that they don't

o

ave any authority to ¢give us a hearing, when
we reguest onc. That's exactly what they were
arqguing Lo tnet court, and we were unsuccessful
in arcuinc. They Jjust can't have their ceke
and ecat 1it, tLoo,. It's either one way or the
othor. z2nd 1f that other. case is wrong, then
it -- wou know, the Agency should have never

arcued thet case. Mavybe I should have appecceled

e}

it in U. S§. Supreme Court. We ran cocut of
rmoney, c¢uite frankly, in that particular
matter.

But for the Agoncy.to comec Ln here, after
tthey 've made representations to one of the
hicher courts, in this court successfully, and
now say thet now we¢ have all of this authority
to at lcast issuc closure and dotorminationé,
we think this sitc should close under RCRA and

we want these 62 acres closcd, we want these
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things filed within certain times, 1is just
totelly inconsistent.

I guess what I'm saying to your response
is, I don't know. If that stetute was
app}icab]o, 1t would have becen applied in the
Forthside case encé they were doing the exact

o

]

posite. I specifically eargued this case,
thet they Jdid not have this authority and would

nct give us -- refusecd tc ¢ive us a due process

P
)

ring, refusecd to give us a hearing on

A~
).n_'

mracisely the same 1issue invcecived in this case.
TZE COURT: Aaoyilring further,
r, meco2ll?

RLDELL

Lary

T
PSS

Yes. I would maintain

ceke

G}

that the Agerncy is not trying to have it
and eat it, too; but if it is our cake, we have
& right to cat it. I would point ocut that in
the complaeint there sets out on page 13 that
respondent.shell preparc and submit the clbsuro
plan and post-closure plan to the Indiansz

Department of Envirowtontal Managecment, with a

‘copy to Ccmpleinant, the copy being to ensure

that the Respondent 1s complying with the

proposcd quarter by complying with the State of
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Indiana.
211 the recquirements that are listed here
requirémonts for the closure plan, are
rogpircmonts taken from the Indiana

recgulations; and that on page 17 of the

complaint, where it refers to implementation of

the plan, then that's the only place where it
refers to approvel of the plan. It says

Respondent shall implement the closure plan,

after it has been aporoved by IDEM, as required

Ly 320 IAC, etc. - It cdoes not refer to approval

Somcthing c¢lse came to my attention when

was reviewilinge the Northside Sanitery Landfill

T decicsion. That referred -- this decision in

‘the petitions under -- and the facts of this

case apply to & LECEA permit proceeding.,
ppearently, Petitioner was dcniéd a permit by
the State of Indieana and somchow tried to.
appeal that permit to the U. S. EPA, fo right
there, I would like to distinguish the facts
here. This 1s not a wnermit proceeding. This
is a 3008(a) procecding.

And also, as counscl for Respondent

T
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stated, the Northside cezse considered which
units at a facility should be closed,.the
underlying assumption being that the facility
itsglf should closc. In this case we are
grying to determine that the fecility itseclf
must close, and it will be entered as such in
the closure plan approved by the State of
Indiana eoxactly which units within the facility
riust clcse end how they rmust close, We are
addressing the breoed issuc of the cleosure here,
ut it will ke the State of Indiana which
detcrrines which units within the facility must
cilose and e:xactly how they must close.

And, furthecrmcre, I would like to sey that
in the compleint we set forth all the basis for
our Jjurigdiction as we bhelieve them; and that
the appropriste way for Pespondent to contest
that was through & motion to dismiss, perhaps
shortly aftecr receiving the compleint and not
at this gpolint.

MR, XRERS: Your Honor, I apologize
for thc emchange, but it's totally incorrect
what counsel is saving. The Northside case did

not involvec a situation where the company was
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appeéeling a permit denial, they wanted a
permit. That comgrany had withdrawn its permit
appliéation. It's just totally untrue. — I
mean, that's not wha&t happenéd in that case.
fhat case involved the lancuage in the permit
denial where Recgion V, the same Region V.here,
ordered the faclility to closc under RCPREL,

= whet the issuvue was, theat went up to the

dministrator. It was not an appeal of the
perrit itself, whether the l1andfill should have
or chouvldé not have & permit, The landfill had

withdrewn its permit application, Part B

3

cpplicacvion, The guestion was cxacutly the

K

cuesztion thai's in front of ycu.

TETZ COURT: Thrank you. My microphone

goecs off and

on, just like the judge said.
I heven't rcad the Northside Landfill case

for about & yeer. It's been zbout a year since

11 at lecast take the

[

it camc out, So I w
opportunity to review the materials that you'wve
prescnted, iir. Krebs. Put eand 1in the mecantime,
I think we should procced.

Now, I would like to considor documents

offered by the Government, I understand therc
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will be some objections to then.

like, you can
you preier to
wiﬁb them. I
ﬁr. Racdcll.

MR.

Your Honor.

I

nunper one.

M P

the coursec of

whet's léevin

(8]

individual e:xhilkbit,

diffcrent basis for admission. But I

53

If you'd
take them one a2t a time, unless

proceed through your witnesses

would like to take them now,

RADELL: Well, it's up to you,
COURT: Then let's start with
RADELL: I can enter it through

my testimony I do. Part of it

the foundation for cach

V-"Ould

just likec to point out fhat even though the

rules of evidence are a guideline to the

admission of evidence

in administrative

proceedings, that 40 CFR, Part 22, makes it

clear that all

admitted.

THE

the rule. If

that's perfectly all right,

first witness.

relevant documents must be

COURT:
you wish to proceed that way,

You may call you

is

since some of them do have

Yes, I'm acguainted with

r
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I, VIVIAN E. JARRETT, CSR, RPR—CPT a
“Notary Public for aforesaid County of Lake, State of
Indiana, and a comnpetent and duly gualified court
reporter, do hereby certify ithat there came on for
TRIAL bhefore the HONORABLE J. F. GREENE,
Administrator, U. S. Environmental Protection
hoency, on the Sth day of September, 1987.

I further certify that I then and there
reporited in machine shorthand the testimony so given
at said time &nd place, and that the testimony was
then reduced to typecwriting from my origineal
shorthand nrnotes, and the foregoing typewritten
transcript is & true and accurate record of said

testimony.

I further certify that I am not related by
plocd or marriage to eny of the parties to said
suit, nor am I an emplovec of any of the parties or
of their attorneys or agents, nor am I interested in
any way, financially or otherwise, in the outcome of
seid litigaticn.

I further certify thet after said Trial a

partial transcrirt hed been so transcribed.

WITKNESS MY HAND and- SEAL this 14th day cof
Secrctember, 1987. :

\ N\
N
N
N

odgailps by G RALELA
VIVIAN E, JARRET CSR, PPR-CP
COURT PEPORTER & NOTARY PUBRLIC

My Commission Expires 12/20/89
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WK
RCRA Appeal No. 84-4

In the Matter of:

Northside Sanitary Landfill,
Inc.

Docket No. IND0O50530872

et N Nt Vgt sttt gt

ORDER ON RECONSIDERATION

On April 19, 1985, Northside Sanitary Landfill, Inc.
{Petitioner) moved for reconsideration of the Administrator's
Order Denying Review dated April 3, 198s5.

The Order Denying Review correctly concluded that the
issue raised by Petitioner should not be reviewed undér 40 CFR
§124.19. Nevertheless, reconsideration is wafranted to revise
and clarify the legal basis for the denial of review and to
respond to Petitioner's claims that it has been denied the
opportunity for a hearing.

In the original petition filed under 40 CFR §124.19 (1984),.
Petitioner requested review of EPA Region V's "response to com-

ments” issued in conjunction with the denial of Petitioner's

1/

. final RCRA permit. Petitioner requested review for the pur-

1/ Letter (petition), dated Movember 8, 1984, from John W.
Bankert, Sr., President, Northside Sanitary Landfill, Inc.
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pose of hav{nq the response to comments restated "to correctly
reflect that the 'Old Farm Area' is not included in Northside's
Interim Part A Permit, and hence should not be subsequently
referenced in a Clpsure Procedure . . . . No reference to the
'01d Farm Area' was made iﬁ the Part A Interim Permit and/or
Application." Petitioner twice stated, however, that it was
not objecting to EPA's final decision to deny the permit. EPA
Region V responded to the petition and urged denial of review
on the grounds that (i) Petitioner is not entitled to have the
permit decision reviewed since it is not contesting the denial
of the permit, and (ii) the 0ld Farm Area should be subject to
the closure requirement because Petitioner, in its RCRA Part A
permit application, clearly delineated its hazardous waste
facility, on diagrams and an aerial photograph, as including
the 014 Farm Area. =4 Petitioner responded, arquing that (i)
EPA's finding regarding the 0l1d Farm Area is subject to review
under 40 CFR §124.19; and (ii) Region V "has argued 'out of
context’ the hand-drawn map . . . and the photograph contained
in Northside's hazardous waste permit application of November
25, 1980." =

As the issue was thus framed by the parties' submissions

on appeal, there appeared to be a dispute over the location of

the facility's boundaries, that is, did the 0ld Farm Area fall

2/ EPA Region V Response, filed January 11, 1985.

3/ Petitioner's Response to Region V's Response, dated
January 22, 1985.




-3-

within the bhoundaries of the facility? EPA arqued that it did
and Petitioner argued that it did not. Both parties appeared
to assume that inclusion would mean that the 01d Farm Area had
to be closed in accordance with the RCRA requirements governing
closure of hazardous wasté facilities. Petitioner opposed such
a result, contending that no hazardous waste activities took
place at the 014 Farm Area, and, therefore, according to Peti-
tioner, closure of that area should not be required. Region

V, on the other hand, favored closure irrespective of the pre-
sence or absence of these activities, for it took the position
that closure must be effected throughout the entire facility
unless the hazardous waste portions were segregated from
adjacent non-hazardous waste portions -- which they were not,
according to Region V.

In my April 3, 1985 Order Denying Review, I held that the
issue of the facility's boundaries was reviewable but I denied
review on the grounds that Petitioner did not sustain its burden
of showing that the Region's permit determination was cleérly
erroneous or otherwise subject to review. 1In ruling that the
issue of the facility's boundaries was reviewable, I made the
following observation regarding the importance of the issue
raised by the parties:

I agree with petitioner that it has raised an issue
which is reviewable under §124.19. The location and
dimensions of a hazardous waste facility are probably
two of the most rudimentary pieces of information that go
into a proper permit decision. If the permit decision

does not identify where the facility is located, or how big
it is, the permit decision cannot be implemented successfully
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regardless of the outcome of the decision. This is particu-

larly apparent in the present case, for either including

or excluding the 0l1d Farm Area will significantly alter

the area of Petitioner's landfill that is subject to the

closure and post-closure requirements of the regulations,

40 CFR Part 265 (Subpart G). Therefore, even though Peti-

tioner has stated that it does not object to the denial of

its permit, I am persuaded that the matter which Petitioner
is raising.is such an integral part of the permit decision
that it is the kind of matter which can be reviewed under

§124.19. [Footnote omitted.] .4/

On reconsideration of the April 3 Order, it appears that
the foregoing language is being construed by the parties to
mean or imply that Region V had the authority to determine the
scope of closure procedures during the course of the permit
denial proceedings. Any such construction of this language is
in error in the context of this case because Indiana had been
granted the authority to make the closure determination pursuant
to §3006 of RCRA, a fact that was not brought to light in the
parties' original submissions. Sections 3006(b) and (c) provide
that when a qualified state receives authorization the federal
program is susﬁénded and the hazardous waste program operates
under state law. In this instance, Indiana received a so-called
Phase I authorization on Auqust 19,'1982, which gave the state
the necessary authority to approve the closure plan of any
facility whose permit application has been denied by EPA. See
40 CFR §271.128(e)(2). Under a Phase I authorization EPA

5/

retains the authority to issue permits and, therefore, was

4/ Order at 2-3.

5/ See 40 CFR §270.1{c).
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the proper authority to issue the permit denial. However, bea-
cause of the Phase I authorization, EPA was not the proper
authority to decide which arecas of the facility should close --
Indiana was. Consequently, to the extent that Region V's
response ko comments purports to make findings reqarding whether
or not the 01d Farm Area must be closed, those findings are
withoﬁt leqal effect, for any such findings are for Indiana to
make pursuant to its Phase I authorization.

Also, on reconsideration of the April 3 Order, I conclude
that it wrongly implies that any area that is part of the
facility for permitting purposes must automatically be closed
if the permit for the facility is denied. Any such implication
is in error because it would ignore the crucial distinction

between permit determinations, which decide whether and under

what conditions waste may be managed on the property, and

closure determinations, which are concerned with which areas

were used for hazardous waste management and what specific
technical requirements, such as cover or maintenance requirements,
should apply to those areas. In the case of permit determina-
tions, the geographic area of the "facility" is not limited to
the areas of the property where hazardous wastes are currently
managed but rather include all contiguous property under the
owner or operator's control. The property boundary of this

area defines the area where the owner or operator is authorized
to treat, store or dispose of hazardous waste; and it represents

the broadest extent of EPA's jurisdiction under sections 3005(a)
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and (e) of RCRA. See 47 Fed. Reqg. 32288-89 (July .26, 1982);

50 Fed. Reg. 28712 (July 15, 1985). Closure determinations, in
contrast, are likely to be more limited in qeoqraphic scope;v
since they are concerned with the areas within the houndaries

of a faciiﬁty that are acfually used for hazardous waste manage-
ment, thus ensuring that any hazardous waste remaining after
closure does not pose a threat to human health or the environ-
ment.. See 40 CFR §265.111. Accordingly, the closure regula-
tions in general only burden areas of the facility where treat-
ment, storage, or disposal operations took place after November

19, 1980, i.e., the date EPA's closure requlations took effect.

See 45 Fed. Reg. 33,170, 33,197 (May 19, 1980). Consequently,

identifying the boundaries of a facility for purposes of a
permit denial does not necessarily define the areas of a faci-
lity that must be closed pursuant to a closure plan. &

In view of the foregoing, Petitioner's claim that it has
been denied an adequate hearing on the closure determination

must be rejected. Indiana, not EPA, has the authority to approve

Petitioner's closure plan, including the responsibility to

6/ Although EPA's closure regulations refer to closure of the
"facility," see, e.g., 40 CFR §§255.111, 265.112, the more
specific references to individual types of units, such as waste
piles and landfills, make it clear that closure was meant to
apply only to the areas that are actually used for hazardous
waste management. 40 CFR 265 (Subpart L -- waste piles) and
(Subpart N -~ landfills). The preamble to these regulations
confirms that the specific requirements were generally meant to
apply only to areas of actual use. See 45 Fed. Req. 33,170-171
(May 19, 1980). Hence, "facility" in the context of closure
refers to the land, structures, and other property and equip-

(next page)
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decide which areas of the facility have to comply with specific
closure requirements such as the requirement for a final cover.
Because state law has superseded the federal closure require-
ments, 40 CFR Part 265 (Subpart G), the closure proceedings
will take place uﬁder the‘procedures established by the ITndiana
regulations corresponding to the federal requirements, £ and
the closure plan must comply with the standards set out in
Indiana law. Petitioner will therefore have the opportunity to
present its arquments to the state. The Region's statement
that the 014 Farm Area must close cannot be viewed as a final
action imposing closure obligations on Petitioner, for the

8/

statement is without legal effect as previously stated.

(Footnote No. 6 cont'd)

ment used for hazardous waste management, not to the fullest
extent of EPA's statutory jurisdiction under sections 3004 and
3005 of RCRA. See 40 CFR §260.10,

7/ The federal requlations contemplate that closure require-
ments for a facility will be determined separately, after the
permit denial proceedings have been completed, 40 CFR §265.112
(c)(l). The owner or operator has the opportunity for comment
and possibly a hearing before adoption of any final closure
plan, 40 CFR §265,112(d).

8/ At most, the Region's response in this case informed the appli-
cant and interested parties of EPA's opinion on an issue raised

at the public hearing on Petitioner's permit denial. Further-
more, there is no reason to suppose, as Petitioner appears to,
that EPA's finding will preclude the state from making its own
finding based on the evidence submitted to it. It is well

settled that an administrative agency's factual determination
provides a basis for collateral estoppel only if the agency is
acting in a judicial capacity and reaches a final determination

(next page)




-8-

.<:; Granting Petitioner an additional hearing in a federal
administrative forum would not only call the state's authority
into question -- by requiring EPA to decide a state law matter
-~ but would also undoubtedly duplicate the efforts of state
officials. Inésmﬁch as éetitioner does not challenge its
permit denial but wishes only to be heard on the issue of its
closure obligations, no purpose would be served by the submission
of such evidence in a federal rather than a state proceeding.
Indeed, Petitioner admits that some of the information it
wishes to submit to EPA has already been submitted in state
proceedings. The state administrative agency therefore provides
the proper forum for resolving questions about Petitioner's
closure obligations. 2/

(:; For the reasons stated, the April 3, 1985 Order Denying

Review is revised and clarified as follows: Region V's findings

(Footnote No. 8 cont'd)

of an issue properly before it, when the parties have fair
opportunity to litigate the issue and to obtain judicial review.
See, e.g., United States v. Utah Construction & Mining Co., 384
U.S. 394, 422 (1966); Bowen v. United States, 570 F.2d 1311
(7th Cir. 1978). As these principles reveal, Petitioner's
fears that the Region has usurped the state's authority are
groundless. Here, there was no formal hearing: the Region made
its statement in response to a comment made at an informal
public hearing. The Region's finding relates to an issue which
is properly before the state, not EPA, and which is not review-
able as part of EPA's permit decision. The state is free to
exercise its regulatory authority.

9/ When a state has bheen authorized to administer some but not
all of the hazardous waste management program, EPA should
attempt to organize administrative procedures so as to avoid
conflict with state decisionmaking authority and minimize

(:;' duplication and overlap as much as possible.
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respecting closure of the 0ld Farm Area, which are set forth in
the Region's "response to comments” accompanying the denial of
Petitioner's permit, are without legal effect, for Indiana, not
EPA, is the proper authority to make closure determinations
respecting Petitiéner's facility, including approval or dis-
approval of Petitioner's closure plan. Therefore, no purpose
would be served by granting Petitioner's request for a hearing.
In all other respects, the Order Denying Review is affirmed and

the petition for review is denied.

NS YR

Lee M. Thomas
Administrator

So ordered.

Dated: NOV 27 1985
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HAMMOND DIVISION

-
UNITED STATES DISTRICT COURT nig _aE :
NORTHERN DISTRICT OF INDIANA A

APR 23 'ISE‘T
UNITED STATES OF AMERICA, RICHARD s
| "csm?omcror
Plaintiff NORTHE 3
v Civil No. H 86-9

CONSERVATION CHEMICAL COMPANY
OF ILLINOIS; and NORMAN B.
HJERSTED,

Defendants
ORDER

This matter is before the court on a Motion to Dismiss
filed by defendants Conservation Chemical Company of Illinois
("CCCI") and Norman B. Hjersted on January 5, 1987. Plaintiff
United States Environmental Protéction Agency (the "EPA") filed
in opposition on qanuary 13, 1987 and the defendants filed a
reply brief on January 26, 1987. The EPA also filed a supplemen-
tal memorandum in support of its position on February 11, 1987.to
which the defendants responded on February 1, 1987.1/
The EPA brought this action on January 6, 1986 against
the defendants for alleged violations of the Resource Consarvation and

Recovery Act of 1976 ("RCRA"or the "Act"), codified as amended at 42

1/
An earlier motion to dismiss was filed by the defendants
on February 5, 1986 and was fully briefed by the parties.
However, because the grounds for the first motion to dismiss are o
included in the more recent filings, the court will consider the
two motions together.



U.S.C. §§6901-6991. The defendants seek dismissal of cer-

tain claims on the grounds that: the claims for injunctive relief
are moot; the EPA enforcement process should be stayed pending a
state agency's procedure; the EPA has no authority to bring an
action to enforce closure requirements; and, defendant Hjersted

is not personally liable for any alleged violations.
II

A. Statutory and Regulatory Guidelines 2/

In the closing days of the 94th Congress in late 1976,
Congress passed the Resource andIReqovery Act ("RCRA"), Pub. L.
No. 94-580, 90 Stat., 2795 k1976) (codified as amended at 42
U.S.C. §§ 6901-6991). RCRA adopted a multifaceted approach to
solid waste management. It mandates federal regulation of hazar-
dous waste, strongly encourages solid waste planning by states,
and funds resoufge recovery projects.

In particular, §§3001 through 3013 of RCRA, codified as
amended at 42 U.S.C. §6925(a), provide that "the Administrator.
shall promulgate regulations requiring each person owning or
operating an existing (hazardous waste disposal) facility ... to
have a permit issued pursuant to this section."™ Section 3004 of
RCRA, codified as amended at 42 U.S.C. §6924(a), requires that

the Administrator "promulgate regulations establishing such per-

2/ '
The followlng discussion of the statutory and regulatory
scheme of RCRA is taken almost in its entirety from Northside '
Sanitary Lapdflll, Inc. v. Thomas, 804 F.2d 371, 373-75 (7th Cir. 1986).




formance standards, applicable to owners and operators of facili-
ties for the treatment, storage, or disposal of hazardous wastes
... as may be necessary to protect human health and the
environment.”

__Recognizing that the EPA could not issue permits to all
hazardéus waste applicants before the effective date of RCRA,
Congress provided that, under §3005(e) of the Act, the
aAdministrator promulgate regulations that allowed the owner or
operator of a hazardous waste management facility that was in
existence on November 19, 1980, .to file a "Part A application,"
and to continue hazardous waste disposal pending the final admin-
istrative éction on the f&cility's application. The Part A
application calls for minimal information concerning the nature
of the applicant's business, a description of the hazardous waste
management processes it employs, a specification of the types of
hazardous wastes processed, stored, or disposed of at the faci-
lity, as well as maps, drawings and photographs of the facility's
past, present and future waste processing areas. 1d. §270.13;

If the Administrator finds no reason to believe that the Part a
application does not meet the disclosure reguirements and

once it has filed a Part A application and given proper

notice of hazardous waste activities, an existing facility
"shall have interim status and shall be treated as having been
issued a éermit.' 42 U.S.C. §6925(e); 40 C.F.R. §270.70. The
operation_cf a facility that has been granted interim status is

limited to the types of wastes, as well as the processing,



storage, and disposal procedures specified in the Part A applica-
tion. Under 40 C.F.R. §270.71, the facility must comply with
the operating standards set forth at 40 C.F.R. Part 265. A fagi-
lity's interim status terminates either upon final administrative
disposition of a permit application, 40 C.F.R. § 270.73(a), or
upon failure of the operator to furnish the full information
required by the Part B application, as described below. 3/
Following the approval of a facility's Part A applica-
tion and the grant of interim status, the facility must file a
"Part B application” with the EPA. The Part B application calls
for detailed infogmation, including chemical and physical analy-
ses of the hazardous waste treated at the facility, a description
of procedures for preventing contamination of water supplies, a
determination of the applicable seismic standard for the faci-
lity, a determination whether the‘facility is located within a
flood plain, and data relating to grohnawater monitoring. 1d.
§270.14. The applicant must also furnish information concerning
its use of hazardous waste containers, storage or disposal tanks,
surface impoundments, waste piles, incinerators, land treatment

facilities, and landfills. Id. §§ 270.15-270.21. Upon

3/

Under the 1984 amendments to the Act, a facility that
had been granted interim status before November 8, 1984, shall
have that status terminated on November 9, 1985, should the faci-
lity fail to apply for a final determination regarding the
issuance of a permit pursuant to 42 U.S.C. §6925(c) (Part B
application) before November 9, 1985, and to certify that it is
in compliance with all applicable groundwater monitoring and
financial responsibility requirements. 42 U.S.C. § 6925(e)(2)
(as amended by P.L. No. 98-616, 98 Stat. 3221). :
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successful completion of both the Part A and Part B application, an
owner is issued a hazardous waste permit, and is required to

comply with the standards set forth in id. §§264.1-264.351

("Part 264").

A f;cilify that haé been approved for interim status
operation must prepare a written closure plan, a copy of which
must bé kéét at the facility. Id. §265.112. The purpose of
the closure plan is to "protect human health and the environment,
(to prevent) post-closure escape of hazardous waste, hazardous
waste constituents, leachate, contaminated rainfall, to fprotect
against the escape) of waste decomposition products to the ground
or surface waters or to the atmosphere.” Id. §265.111(b). Once
closure has been ordered, the owner or opefator of the facility
must terminate operations in a manner that minimizes the need for
further maintenance of the facility. Id. § 265.1l1l(a).

A closure plan must "identify the steps necessary to
completely or partially close the facility at any point during its
intended operating life and to completely close thé facility ét
the end of its intended operating life." Id. §265.112(a). 1In
addition, the closure plan must provide for post-closure care for
a period of thirty years after the facility is closed. 1d. § |
265.117(a). Post-closure measures include ground-water moni-
toring, maintenance of other monitoring and waste containment
systems, and periodic reporting. 1Id. §265.117. The plan may be
amended a§ chanées in the operation of the facility so dictate.

1d. § 112(4)(b).



The owner or operator of a hazardous waste management
facility must submit a closure plan to the appropriate EPA
regional administrator at least 180 days before the date the
facility is expected to begin closure. ;g; §112 (4)(c).

However, if the EPA has terminated the facility's interim status
and has.ﬁotbissued a hazardous waste permit for the facility, the
closuré plan must be submitted to the EPA no later than fifteen
days after interim status is terminated. Id. § 112(4)(c)(1).

The public is provided an opportunity to comment on the submitted
plan. Id. § 112(4)(d). The regional édministrator must approve,
modify, or disapprove the closure plan within ninety days of its
receipt. The owner or opefator of the facility is given sixty
additional days to modify or prepare a new plén should the
Regional Administrator have modified or rejected the original
plan. Id. Whatever modification or revision the Regional

" Administrator then makes of the operator's revised plan shall
become the approved closure plan. 1Id.

Section 3005(c) of the Act, codified as amended at 42'
U.S.C. §6925(c), provides that a state environmental agency, as
authorized by the Administrator pursuant to 42 U.S.C. §6947(a),
is responsible for the issuance of hazardous waste ménagement
permits. Section 3006 of the Act, codified as amended at 42
U.S5.C. §6926, provides that a state may apply to the
Administrator for authority to develop and enforce a hazardous waste

program "in lieu of" a federal program and federal enforcement.



Despite this delegation to states, it appears that
Congress intended for the EPA to retain ultimate authority over
the provisions of RCRA by empowering it with broad enforcement.
jurisdiction. Section 3008(a), codified aé amended at 42 U.S.C.
§6928(a), authorizes_the EPA to bring enforcement action to
enjoin any violation of RCRA. This provision states:

(1) Except as provided in paragraph
(2), whenever on the basis of any infor-
mation the Administrator determines that
any person has violated or is in violation
of any requirement of this subchapter,
the Administrator may issue an order
assessing a civil penalty for any past or
current violation, requiring compliance
immediately or within a specified time
period, or both, or the Administrator may
commence a civil action in the United
States district court in the district in
which the violation occurred for
appropriate relief, including a temporary
or permanent injunction. -

42 U.S.C. §6928(a)(l).

The excgption set forth in paragraph (2) concerns states
like Indiana which have been authorized by the EPA to administer
its own hazardous waste progfam. The only limitation placed ubon-
the EPA in bringing an enforcement action in a RCRA-authorized
state is that the EPA must first provide notice to that state.
Section 3008(a)(2) provides:

(2) In the case of a violation of any
requirement of this subchapter where such
violation occurs in a State which is
authorized to carry out a hazardous waste
program under section 6926 of this title, the
Administrator shall give notice to the State
in which such violation has occurred prior to
issuing an order or commencing a civil action
under this section.



42 U.S.C. § 6928(a)(2).

C.F.R. §5271.1-271.137 ("part 271") sets forth the
requirements for authorizing state programs. Under these regula?
tions, a state may obtain "interim auﬁhorization" in two
“phases."” Phase I tracks the regulations of 40 C.F.R.
§§265.1-265.430 ("Part 265"), and authorizes the state agency to,
among other things, conduct closure proceedings for interim sta-
tus facilities. See Id. § 265.28. Once a state obtains Phase I
authorization, its regulations and procedures displace tbe
federal interim status regulations. Phase II authorization
allows the state to issue permiis under standa}ds corresponding
to those found in Part 270} and to enforce standards
corresponding to those found at Part 264.

Section 7006(b) of the Act, codified as amended at 42
U.S.C. §6976(b), provides that "{rleview of the Administrator's
action ... in issuing, denying, modifying,_or revoking any permit
... may be had by any interested person in the Circuit Court of
Appeals of the United States for the Federal judicial district.in
which such person resides or transacts such business upon appli-
cation by such perscon ... . Such review shall be in accordance
with sections 701 through 706 of Title 5." If a party has been
aggrieved by the action of an authorized state agency, review of
the agency's decision shall be had in accordance with the appli-

cable state regulations.



B. Facts

In setting out the facts of this case, the court must be
mindful of the present procedural postgre;.this matter is before
the court on a motion to dismiss. Dismissal of a claim for
relief is prober under Fed.R;CiQ.P. 12(b)(6) only where it
appear;_beyond a doubt that the plaintiff can prove no set of

facts which would support that claim. Conley v. Gibson, 355 U.S.

41, 45, 78 s.Ct. 99, 101-02, 2 L.Ed. 24 80, 84 (1957); Ed Miniat,

Inc. v. Globe Life Insurance Group, Inc., 805 F.2d4 732, 735 (7th

Cir. 1986); Papapetropoulos v. Milwaukee Transport Services, 795

F.24 1299, 1303 (7th Cir. 1986); Action Repari, Inc. v. American

Broadcasting Co., 776 F.2d 143, 146 (7th Cir. 1985). For pur-

poses of a motion to dismiss, the pleadings are to be construed

liberally. Strauss v. City of Chicago, 760 F.2d 7585, 776 (7th

Cir. 1985). 'Furthermore, the court must accept as true all

material allegations of the complaint, Wilson v. Harris Trust &

Sav. Bank, 777 F.2d8 1246, 1247 (7th Cir. 1985); and construe the

complaint in favor of the complaining party. Worth v. Seldih,

422 U.S. 490, 501, 95 s.Ct. 2197, 2205, 45 L.Ed.2d4 343, 356

(1975); Marco, In¢c. v. American National Bank and Trust Co., 747

F.2d 384, 385 (7th Cir. 1984), aff'd, 473 U.S. 606 (1985); Ricci

v. Chicago Mercantile Exchange, 447 F.24 713, 715 (7th Cir.

1975). Keeping this deferential sténdard in mind, the court now

turns to the facts'alleged by plaintiff in its complaint.



Defendant Conservation Chemical Company of Illinois
("CCCI") is a corporation organized under the laws of the State
of Missouri. CCCI owns or operates a hazardous waste facility™
located at 6500 Industrial KHighway, Gary, Indiana'("Gary site" or
"Gary faciliﬁy"),'at-which hazardous wastes have been generated,
stored, treated, and disposed. The Gary facility includes four
surface'impoundments into which defendants have placed hazardous
wastes. Each of the four surface impoundments is a hazardous
waste "disposal facility" within the meaning of 320 Indiana
Administrative Code ("IAC") 4.1-1-7.

Defendant Norman B. Hjeisted, an individual, is the
President and principal stockholder of CCCI. At times relevant
hereto, Hjersted was responsible for the overall operation of the
Gary site. Hjersted directed and controlled expenditures for
repairs, improvements, and operations at the Gary site in excess
of $500.00 per month and made decisions concerning environmental
compliance at the Gary site. PlaintiffIMaintains that Hjersted
is an "operator"™ of the Gary facility within the meaning of 326
IAC 4.1-1-7.

Section 3005 of RCRA, 42 U.S.C. §6925, generally prohi-
bits the operation of any hazardous waste facility except in
accordance with a permit. Section 3005(e) of RCRA, 42 U.S.C.
§6925(e), further provides that a hazardous waste facility which
was in existence on November 19, 1980 may obtain "interim status"”
to continue operating until final action is taken by the EPA or
an authori;ed State with respect to its permit appliéation, -To)

long as the facility satisfies certain conditions specified in
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that section. Those conditions include filing a timely notice
with the EPA that the facility is treating, storing, or
disposing of hazardous waste, and filing a timely application for
a hazardous waste permit. ihe_owner 6: oﬁerator of a facility
with interim status must comply with 40 C.F.R. Part 265 or
eguivalent state regulations.
| Section 213(a) of the Hazardous and Solid Waste

Amendments of 1984, P.L. 98-616, 96 Stat. 3221 (codified at 42
U.S.C. §6925(e)(2), provides that by November 8, 1985, the owner
or operator of a land disposal facility which was granted interim
status by November 8, 1984, shall (a) apply for a final deter-
mination of its permit apﬁlication and (b) certify that the faci-
lity.is in compliance with all applicable groundwater monitoring
and financial responsibiity requirements. Section 3005(e)(2)
specifically provides that the failure to meet these requirements
shall result in the automatic termination of the land disposal
facility's interim status.

Section 3006 of RCRA, 42 U.S.C. §6926, provides that.a
State may obtain Federal authorization to administer the RCRA
hazardous waste management program in that State. On August 18,_
1982, U.S. EPA granted to the State of Indiana Phase I interim
authorization under Section 3006 of RCRA to carry out certain
‘ portions of the RCRA hazardous wasfe management program in
Indiana.

The Gary site is a four-acre parcel of land located in

an industrial area of Gary, Indiana. The site is bounded on the
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west and southeast by the Elgin, Joliet, and Eastern Reilroad
("EJ&E Railroad") rights of way, and on the northeast by a vacant
industrial lot. The Gary Municipal Airport borders the site
along the southeast side. The Grand Calumet River flows in a
northeasterly direction approximately one mile south of the site.

Sinte April of 1967, materials have been brought to the
site for treatment, storage, or disposal. These materials con-
tained cyanide and acids, including spent pickle liquor; drums
containing various chemical wastes and halogenated and non-
halogenated solvents; separator sludge, and slop oil emulsion .
solids. These materials are "hazardous wastes" within the
meaning of Section 1003(5).of RCRA, 42 u.s.c. §6903(5), and the
implementing regulations at 320 IAC 4.1-3.3.

Since April of 1967, the defendants have placed hazardous
wastes into the four surface impoundments located at and near
the site. The four serface impoundments contain hazardous
wastes whose constituents include high concentrations of heavy
metals including chromium, cadmium, zinc, mercury, arsenic, ané
lead. Since April of 1967, the defendants have placed hazardous
wastes into tanks located at the site. Hazardous wastes have
leaked and svilled from these tanks onto the ground and into
surface impoundments at and near the site.

On September 28, 1985, the EPA issued to CCCI and
other persons an administrative order pursuant to Section 106 of
the Comprehensive Environmental Response, Compensation and

Liability Act ("CERCLA"), 42 U.S.C. §9606. 1In the
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Administrative Order, the EPA directed respondents to remove
~and dispose of certain hazardous wastes contained in abproxi-
mately forty leaking and deteriorating tanks and in several
hundred drums at the Gary facility. 1In addition, the EPA is
conducting a_response action at the Gary facility, pursuant to
Section 104 of CERCLA, 42 U.S.C. § 9604, in which the EPA is
removiné.several hundred thousand gallods of PCB-contaminated
waste o0il from the Gary site.

On August 20, 1985, the State of Indiana filed an admi-
nistrative complaint against CCCI alleging violations of RCRA
regulations at the Gary facility, which include thé failure to
install and implement a groundwater monitoring system, and
violations of regquirements for inspection and reporting,
security, and freeboard and protective cover for surface
impoundments. There has been no order for final relief entered
in the state's action.

Pursuant to Secﬁion 3010(a) of RCRA, 42 U.S.C.
§6930(a), on August 18, 1980, the defendants notified the EPA
that hazardous wastes were being treated, stored, or disposed at
the Gary site. Thereafter, pursuant to Section 3005(a) of RCRa,
42 U.S.C. §6925(a), and 40 C.F.R. §270.10, on November 18, 1980,
the defendants submitted the first part ("Part A") of an appli-
cation for a permit to treat, store or dispose of hazardous

wastes at the Gary site.
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By virtue of the notification to EPA and the submission
of the Part A permit application, the Gafy facility was accorded
"interim sntatus"™ under Section 3005(e)(l) of RCRA, 42 U.S.C.
§6925(e) (1), which allowed it to continue to operate pending
final administrative disposition of the permit application. 40
C.F.R. §270.70(a). As the owners or opérators of a hazardous
waste fécility with "interim status,"” defendants were required -
to comply with the Interim Status Standards for Owners and
Operators of Bazardous Waste Facilities at 40 C.F.R. Part 265
and, after State authorization, the State regulations which then
applied, 320 IAC 4.1 Rules 1 through 32. |

Section 3005(e)(2) of RCRA, 42 U.S.C. §6925(e)(2),
requires that defendants, as owners or operators of a land
disposal facility with interim status, submit the second part,
"Part B," of the permit application and certify compliance with
the applicable ground-water monitoring and financial respon-
sibility requirgﬁents of RCRA on or before November 8, 1985.
Section 3005(e)(2) further provides that, if defendants fail té
comply with that provision, land disposal units at the facility
would lose interim status. |

The defendants did not submit any of the certifications
required by Section 3005(e)(2) of RCRA, 42 U.S.C. §6925(e)(2).
Becaue it failed to make the required certifications, on
November 8, 1985, the Gary facility lost its interim status to
introduce hazardous waste into the four land disposal units at

the Gary site. Pursuant to Section 3005(e)(2) of RCRA, 42

-14-



J.5.C. §6925(e)(2) and 320 IAC 4.1-21-1 through 4.1-21-10,
defendants are required to submit proper closure ana post-
closure plans for the four land disposal units to the EPA and _.
the State of Indiana no later than 15 days after termination of
interim statu;. Défendants did not submit proper closure and
post-closure plans for the land disposal units at the Gary
facility.

The plaintiff EPA brought this action on January 6,
1986, pursuant to its enforcement powers under section 3008(a) of
RCRA, 42 U.S.C. §6929(a). By its complaint, the EPA seeks
injunctive relief requiring the defendants to comply with the
various requirements of boﬁh RCRA and corresponding state statu-

tes.
II.

The defendants seek dismissal of certain claims on the
grounds that: (a) the claims for injunctive relief have been
mooted because of the defendants' cessation of hazardous waste
activities, or, in the alternative, that the EPA's enforcement
action should be stayed penéing the completion of Indiana's admin~
istrative enforcement procedure; (b) the EPA has no authority to
bring a separate enforcement action concerning closure reuqgire-
ments in a RCRA-authorized state like Indiana; and, (c) Hjersted

is not personally liable for any of the alleged violations.

A. Mootness and/or a Stay

Defendants argue that their submission of a closure

plan and their voluntary cessation of hazardous waste treatment

%9



operations serve to moot the injunctive relief sought by the
EPA. In its complaint, the EPA prays for the foliowing relief:
(1) a preliminary and permanent injunction enjoining the defen:
dants from igtrodgcing, generating, treatiﬁg, storing or
disposing of any hazardous waste at the Gary facility; (2) an
order instructing defendants to inventory and account for any
éssets'removed from the Gary facility; (3) an order directing
defendants to design and implement a groundwater monitoring
system for the Gary facility; (4) an order requiring defendants
to comply with the financial responsibiiity provisions of RCRA;
(5) an order instructing defendants to submit closure and post-
closure plans for the Gary facility; (6) an order directing
defendants to comply with all interim status regulations pending
closure of the Gary facility; (7) an order requiring defendants
to post bond pending their compliance with the closure and post-
closure plans; (8) the imposition of civil penalties of up to
$25,000 per day for each of the defendants' violation of RCRA.
and applicable regulations; and, (9) an award of all costs of |
this action.

In arguing that the EPA's claims are moot, the defen-
dants rely heavily upon their own statements that they have
voluntarily stopped hazardous waste operations. BHowever, it is
well established that "voluntary cessation of allegedly illegal
conduct does not moot a case" seeking injunctive relief. United

States v. Concehtrated Phosphate Export Ass'n, Inc., 393 U.S.

199, 203 (1968); Dial v. Coler, 791 F.2d 78, 81 (7th Cir. 1986);
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watkins v. Blinzigger, 789 F.2d 474, 483 (7th Cir. 1985); see

also, e.q9., Chicago Teachers Union v. Budson, 106 S.Ct. 1066,

1075 n.14 (1986). A case is not moot unless there is reasonable
assurance £hat the questioned conduct will not be resumed. City

of Los Angeles v. Lyons, 461 U.S. 95, 100-01 (1983); Parks v.

Pavkovic, 753 F.2d 1397, 1404 (7th Cir. 1985).

The EPA correctly points out that the present storage:
of hazardous waste at the Gary facility constitutes continuing
violations of RCRA's groundwater monitoring, financial respon-
sibility and site security regulations'as specified in the
EPA's complaint which seeks civil penalties against both defen-
dants because of their pas£ RCRA violations.

"The burden of demonstrating mootness 'is a heavy

one,'" County of Los Angeles v. Davis, 440 U.S. 625, 631 (1979)

(quoting United States v. W.T. Grant Co., 345 U.S. 629, 632

(1953)), and the court finds that the defendants' assurances are
not adequate to convince this court that it is unreasonable to
expect future violations. This is especially true insofar as
plaintiff's complaint alleges that the mere storage of various
wastes at the Gary facility constitutes continuing.violations.

Defendants also argue, in the alternative, that this
court should stay further proceedings pending the Indiana admin-
‘istrative enforcement process. The court finds it unnecessary
to determine whether a stay would be desirable in this case
becaue the'EPA,submittéd a copy of a letter, dated February 25,
1986, from the Indiana Attorney General's office informing

defendant Ejersted that the Land Pollution Control Division of
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the Indiana Environmental Management Board was putting its admin-

istrative action "on hold" pending the outcome of the present
case before this court.4/ Therefore, there is no need to consider

a stay of these proceedings.

B. Enforcement of Closure Plans

Defendants next argue that the EPA lacks enforcement
authority to bring this present action concerning closure plans
in a RCRA-authorized state like Indiana. Defendants maintain
that the EPA has transferred its authoiity to Indiana and, thus,
only Indiana can enforce the clééure provisions of its state sta-
tutory scheme. 1In support of this proposition, defendants rely
exclusively upon the recent Seventh Circuit decision in

Northside Sanitary Landfill, Inc. v. Thomas, 804 F.2d 371 (7th

Cir. 1986). After reviewing thé Northside opinion, the court
~finds that defendants; reliance on Northside is misplaced.

In Northside, the petitioner Northside, a landfill
facility providing sanitary and hazardous waste disposal ser-

vices, sought review before the Seventh Circuit Court of Appeals

4/

Although defendants' request for a stay of these pro-
ceedings was raised in the context of their motion to dismiss,
the court finds that it is not limited to the scope of the
pleadings in order to make a proper determination on whether to
stay this action. Among the relevant considerations in deter-
mining whether to stay a federal suit is the pendency and extent
of progress at the state level. Moses B. Cone Memorial Hospital
v. Mercury Construction Corp., 460 U.S. 1, 15-16 (1983); Colorado
River Water Conservation District v. United States, 424 U.S. 800,
818-819 (1976); Illinois Bell Telephone Co. v. Illinois Commerce
Commission, 740 F.2d4 566, 569 (7th Cir. 1984).; 1A J. Moore,
Moore's Federal Practice 90.203[47) at 2151-54 (1985). Thus the
court's acknowledgement and recognition of the Indiana
Environmental Management Board's letter concerning the pendency
and stage of its proceedings.is proper.

-18-



under section 7006(b) of RCRA, 42 U.S.C. §6976(b), which provides
that "[rleview of the Administrator's action ... in issuing,
denying, modifying, or revoking any permit ... may be had by.any
interested person in the Circuit Court of Appeals of the United
States for the Federal judicial district in which such person
resideé or transacts such business upon'application by such
person."

Specifically, Northside was challenging certain com-
ments made by the Region V Administrator at a public hearing
concerning the denial of its Part B permit application.
The Regional Administrator, in response to a question raised at
the public hearing, stated that hazardous waste had been
disposed of in an area of Northside's facility which Northside
claimed had not been used for hazardous waste disposal, and, thus,
the closure plan fof the facility had to address that area. Two
months after ﬁhé'public hearing, the Region V Administrator denied
Northside's Part B application for failing to provide adequate:
information. In addition, Northside's interim status was also
terminated. Id. at 376. 1In his order denying Northside's Part B
application, the Region V Administrator stated that hazardous
waste had been disposed of in the disputed area. The EPA
Administrator upheld the Region V determination and Northside
>sought judicial review pursuant to section 7006(b), 42 U.S.C.
§6976(b). Id. at 377.

Nbrthside'was not challenging the actual denial of its

permit application; rather, it was only attempting to challenge
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the EPA's comments concerning the area where Northside allegedly
disposed of hazardous waste. The Seventh Circuit dismissed
Northside's review petition for lack of standing. The court
reasoned that Northside lacked standing to challenge the EPA's
comments on the scope of the closure plan because the state of
Indiana had been authorized under 42 U.S.C. §6926 to review clo-
sure pléﬁs. Id. at 382. 1Indiana received Phase I authorization.
on August 18, 1982, 47 Fed. Reg. 35970, and, as noted earlier,
Phase I authorizes states to conduct closure proceedings for
interim status facilities. 40 C.F.R.§265.28. Based on this ana-
lysis, the Northside court concluded that the EPA's statements on
the scope of closure had no legal effect thus Northside suffered
no injury. The court stated:

The EPA simply does not have the legal authority to
determine whether, for what purposes, or which areas of
Northside's facility must be closed. See 40 C.F.R. §
265.1(c)(4). The State of Indiana alone is responsible
for these determinations. Even if the EPA is dissa-
tisfied . with, for example, the enforcement action taken
by a state against a specific hazardous waste disposal
facility, or the settlement agreement reached between:
the state and the facility, so long as the state has
exercised its judgment in a reasonable manner and within
its statutory authority, the EPA is without authority to
commence an independent enforcement action or to modify
the agreement. Cf. Shell 0Oil Co. v. Trailn, 585 F.2d
408, 414 (9th Cir. 1978) (EPA recommendation that state
deny NPDES variance reguest constituted advice to state,
and was not reviewable in federal court). Hence, in and
of itself, the fact that the EPA made comments on the
scope of closure in the course of denying Northside's
Part B permit application does not constitute an injury
to Northside.

804 F.2d at 382. (emphasis added). The defendants here point
to the emphasized language in the preceding passage from the
Northside_ppinion'as support for their proposition that the EPA

has no -authority to bring an independent enforcement action in
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Indiana. However, defendants misread the court's statement in an
attempt to fashion a broad prohibition against the EPA's enforce-
ment authority. The Northside court was not concerned with an
enforcement action, instead, it dealt with a party's standing and
the EPA's authority under section 7006(b) of RCRA, 42 U.S.C.
§6976(b). In this case, unlike Northside, the EPA is acting pur-
suant to its section 3008(a), 42 U.S.C. §6928(a), enforcement.
authority.

That the EPA has the power to bring an independent enforce-
ment action, even in a RCRA-authorized state like Indiana, is
clear. Section 3008(a) of RCRA, 42 U.S.C. §6928(a), is entitled
"Federal enforcement®™ and provides in paragraph (1l):

(1) Except as provided in paragraph (2), whenever
on the basis of any information the Administrator deter-
mines that any person is in violation of any reguirement
of this subchapter, the Administrator may issue an order
requiring compliance immediately or within a specified
time period or the Administrator may commence a civil
action in the United States district court in the

district in which the violation occurred for appropriate
relief, including a temporary or permanent injunction.

42 U.S.C. §6928(a)(l).

The one limitation placed upon the EPA's authority to
bring an independent enforcement action, which is set out in
paragraph (2), speaks directly to the situation in this case;
that is, the EPA's auithority to bring an independent enforce-
ment action in a RCRA-authorized state like Indiana.

Paragraph (2) provides:

.

(2) 1In the case of a violatin of any requirement
of this subchapter where such violation occurs in a
State which is authorized to carry out a hazardous waste

-21-



program under section 6926 of this title, the
Administrator shall give notice to the State in which
such violation has occurred prior to issuing an order or
commencing a civil action under this section. -

42 U.S.C. §6928(a)(2).

These statutory provisions could not be more clear.
Even after a state received authorization to implement its own
statutory scheme on hazardous waste “inllieu of the federal program,"
Congress intended for the EPA to retain independent enforcement
authority in those states. When the EPA wishes to bring an
action in a RCRA-authorized state, all that is required of the
EPA is that it must first notify that state of its intent. At
page two of its complaint, the EPA stated: "In accordance with
Section 3008(a)(2) of RCRA, 42 U.S.C. §6928(a)(2), the State of
Indiana has been notified of the commencement of this action."

The legislative history of RCRA echoes the obvious
Congressional intent of concurrent federal enforcement.

This legislation permits the states to take the
lead in the enforcement of the hazardcus wastes laws,
However, there is enough flexibility in the act to per~
mit the Administrator, in situations where a state is
not implementing a hazardous waste program, to actually
implement and enforce the hazardous waste program
against violators in a state that does not meet the
federal minimum requirements. Although the
Administrator is required to give notice of violations
of this title to the states with authorized state hazar-
dous waste programs the Administrator is not prohibited
from acting in those cases where the state fails to act,
or from withdrawing approval of the state hazardous
waste plan and implementing the federal hazardous waste
program pursuant to title III of this act.

5 U.S. Code Cong. & Admin. News at 6269 (1976)(emphasis added).

This statutory scheme of dual enforcement "serves as an

incentive to encourage handlers of hazardous waste to adopt
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environmentally sound procedures and to keep states operating

their own programs on their toes.” R. Andersen, The Resource

Conservation and Recovery Act of 1976: Closing the Gap, 1978

Wisc. L. Rev. 635, 664.5/

The language from the Northside case that the defendants
here rgly‘on is in accord with the legislative history of RCRA.
In Northside, the court stated that as long as the state has
acted feasonably in enforcing its program, the EPA should not
interfere. 804 F.2d at 382. The portion of the legislative
history quoted above underscores the need for state and federal
cooperat{on in implementing hazardous waste laws and explains
that the EPA "Administrator is not prohibited from acting in

those cases where the state fails to act." 5 U.S. Code Cong. &

Admin. News, at 6269 (1976).

In this case, the state did file a separate administra-
tive action against the defendants complaining of many of the
same violations alleged by the EPA. However, as discussed pre-
viouslf, the state of Indiana's Environmental Management Board
has put its action "on hold" pending the outcome of this suit.
Because the state has chosen not to act, there is no prohibition

to the EPA bringing this independent enforcement action.

5/ _

In January of 1986, Indiana was given Phase II
authorization by the EPA. 1In its order, dated January 31, 1986,
granting Indiana final authorization, the EPA Administrator sta-
ted: "Indiana also has primary enforcement responsibility,
although U.S. EPA retains the right to conduct inspections under
section 3007 of RCRA and to take enforcement actions under sec-
tions 3008, 3013 and 7003 of RCRA." 51 Fed.Reg. 3953, 3954
(emphasis added).
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C. Hijersted's Liability

Finally, defendant Hjersted seeks to dismiss plaintiff’'s
complaint on the ground that it fails to state a claim against
Hjersted personally. In paragraph five of its complaint, the EPA
alleges:

Defendant Norman B. Hjersted (hereinafter -

"Hjersted”), an individual, is the President and prin-

cipal stockholder of CCCI. At times relevant hereto,

Hjersted was responsible for the overall operation of

the Gary site. Hjersted directed and controlled expen-

ditures for repairs, improvements, and operations at the

Gary site in excess of $500.00 per month and made deci-

sions concerning environmental ccmpliance at the Gary

site. Hjersted is an "operator" of the Gary facility
within the meaning of 320 IAC 4.1-1-7.

In his motion, Hjersted argues that "the only allegation
in the complaint regarding his liability is the assertion that he
is an 'operator' within the meaning of 320 I.A.C. 4~1-1-7," and
that because he is not an "operator”™ for purposes of the statute,
plaintiff's complaint against him should be dismissed. Without
deciding_whether or not Hjersted is an "operator,"™ the court
holds that his reading of the complaint is too narrow.

The EPA's complaint invokes its authority under section
3008(a) of RCRA, 42 U.S.C. 6928(a), which provides that
"whenever...any person is in violation of any regquirement of
.[RCRA], the Administrator may...commence a civil action in the
United States district court in the district where the violation

occurred.” There is no requirement that a defendant be an

"operator,”™ indeed, the statute says "any person."™ Hjersted does
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not argue that he is not a person for purposes of the law.6/

Moreover, the Eighth Circuit has recently held that cor-

porate officers and employees who actually make corporation deci-

sions can be found personally liable. 1In United States v.

Northeastern’Pharﬁaceutical & Chemical Co., 810 F.24 726 (8th

Cir. 1986), the court was faced with a similar situation wherein
the defendant officers, like the defendant here, arqued that only
the corporation could be held liable under RCRA. The

Northeastern court rejected the defendants' argument and found

them personally liable and stated:
More importantly, imposing liability‘upon only the cor-
poration, but not those corporate officers and employees
who actually make corporate decisions, would be incon-
sistent with Congress' intent to impose liability upon
the persons who are involved in the handling and dispo-
sal of hazardous substances.
Id. at 745.
Therefore, because Hjérsted is a "person” within the
meaning of section 3008(a), 42 U.S.C. §6928(a), and because
holding corporate officers liable under RCRA is consonant with’

Congressional intent, the court finds that the EPA's complaint

does sufficiently allege a cause of action against defendant

6/
Ind. Code 13-7-1-17, which applies to Indiana's

Hazardous Waste Management laws, 320 I.A.C. 4-1-5, defines person
-as "an individual, partnership, copartnership, firm, company,
corporation, association, joint stock company, trust, estate,
municipal corporation, city, school city, town, school town,
school district, school corporation, county, and consolidated
unit of government, political subdivision, state agency, or any
other legal entity." 1Ind. Code 13-7-1-17 (West Supp. 1986-87).
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Fjersted; accordingly, the EPA's complaint should survive defen-

dant‘s motion to dismiss.7/

CONCLUSION

It is, therefore, ORDERED that defendants' motion to

dismiss is hereby DENIED.

ENTER: April Z2, 1987

D STAPES DISTRICT COURT

7/

The court notes that a motion for summary judgment
concerning Hjersted's liability, filed by the EPA, is fully
briefed and currently pending in this case.
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UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY

BEFORE THE ADMINISTRATOR

In the Matter of )
)
National-Standard Company ) Docket No. RCRA-V-W-86-R-30
(Lake Street Plant) and ) and
National-Standard Company ; Docket No. RCRA-V-W-86-R-31
(City Complex Plant), :
)

Respondents

ORDER

By way of background, and with regard to Docket No, V-W-
86-R-30, complainant sought an extension for the serving of
prehearing exchanges in a motion of November 26, 1986, which
motion was granted by order of December 10, 1986. This was
modified by order of December 11, 1986, in which the parties
were directed to engage in prehearing exchanges should the
matter not be settled by January 26, 1987. In the interim,
for the reasons stated in its response served December 12,
1986, respondent opposed the_motion. Complainant replied to
the response on December 29, 1986, In Docket No. RCRA-V-W-
86-R-31, the scenario was essentially the same except that by
order of December 11, 1986 the prehearing exchanges were to
take place on January 27, 1987. '

*  The arguments raised by the parties in their submissions

have been assessed, and they will not be repeated here ex-

cept to the extent deemed necessary by this order. Citing

Attachment 8
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Northside Sanitary Landfill, Inc. v, Thomas, 25 ERC 1065, 1073
{(7th Cir, 1986), respondent argues that the U.S, Environmental
Protection Agency (EPA) no . longer has authority to review its
Part B permit, 1In that case, and in pertinent part, the State
of lhdiana'received authorization, pursuant to Section 3006 of
the Resource Con;ervation and Recovery Act (Act), 42 U.S.C.

§ 2926, to "determine the closure requirements for any facil-

ity in that state whose inter}m status has been terminated by

EPA.* (emphasis supplied) The holding in Northside is con-
fined to the power of EPA to oversee closure plans in those

states given authority to administer same. A fair reading of
the case shows it did not come to grips with the broad ques-
<jon concerning the authority of EPA to bring enforcement
actions,

The complaint in the subject matters recites that the
action is commenced pursuant to Section 3008 of the Act, 42
U.S.C. § 6928, It has been held that Congress did not intend,
by authorizing a state program, to preempt Federal regulations

entirely, EPA ", . . may exercise Section 3008 powers even

where a state program is in effect . , . .* MWyckoff Co. v.

rs.p.A.. 796 F.2d 1197, 1200 (9th Cir. 1986). EPA retains

authority to bring this enforcement action against a respon-

dent in the State of Michigan even though this State now has

authorization of its programs under the Act.
Y

Complainant's reply raises.the question of the interpre-

tation of the last paragraph of the response.. The undersigned




c

also finds 1ts meaning somewhat murky. Respondent seems to
be saying that {t is prepired to settle the case solely for
the proposed civil penalty of $7,475 without any compliance
order, If ‘this- is the case, settlement negotiations are
striigly between ;he parties, and the undersigned shall not
interject himself into same.

IT 1S ORDERED that:

1. Complainant's motion.for extensions of time to sub-
mit prehearing exchanges in the subject dockets 1s GRANTED.
Additionally, the prehearing exchange dates of January 26
and 27, 1987 are extended to February 10, 1987 should the
matter not be settled by this latter date.

2. GEach party, no later than 10 days of the service

date of this order, shall show cause why the subject dockets

~should not, pursuant to 40 C.F.R. § 22.12, be consolidated.

ol 0 Vi ko,

trank W, Vanderheyden
Administrative Law Judge

Dated: January 14, 1987
Washington, D.C. |
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INDIANA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT
NANCY A. MALOLEY, Commissioner

105 South Meridian Street
P.O. Box 6015

Indianapolis 46206-6015
Telephone  317-232-8603

STATE OF INDIANA ) BEFORE THE SOLID WASTE
) SS: MANAGEMENT BOARD
COUNTY OF MARION ) CAUSE NO. N-53

CERTIFICATTION

I hereby certify that the attached SETTLEMENT AGREEMENT
AND RECOMMENDED AGREED ORDER is a true and complete copy of

that which was submitted in the matter of Dana Corporation,

C%/% R

mes M. Garrettson
dm1nlstrat1ve Law Judge
Indiana Department of
Environmental Management

Subscribed and sworn to before me, a notary public, in and for
said County and State, this gt/ day of September, 1987.

otary Pu
2‘ arefyn M foont

My Commission Expires: S )Y-¢F
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STATE OF INDIANA ) BEFORE THE ENVIRONMENTAL MANAGEMENT
) SS:
COUNTY OF MARION ) BOARD OF THE STATE OF INDIANA

IN THE MATTER OF
GARY DEVELOPMENT, INC.,

Petitioner,

v. CAUSE NO. N-53
THE ENVIRONMENTAL
MANAGEMENT BOARD OF
THE STATE OF INDIANA,

Respondent.

SETTLEMENT AGREEMENT AND
RECOMMENDED AGREED ORDER

Comes now Petitioner, Gary Development, Inc., by counsel
and by Larry Hagen, Vice President and General Manager; and
comes now Respondent, the Indiana Environmental Management
Board ("EMB"), by Linley Pearson, Attorney General, by Mathew
Scherschel, Deputy Attorney General. The parties show the
Hearing Officer that they have resolved their differences and
ask the Hearing Officer to recommend an order to EMB in accor-

dance with the terms and conditions set forth in Part II below.

I. HISTORY AND BACKGROUND

In early 1973, Petitioner began to explore developing a
sanitary landfill in a mined-out, water-filled, sand pit in

Gary, Indlana (hereafter called the "site®). On May 15, 1973,

By
5

The Indiana Stream Pollution Control Board ("SPCB") approved

Fse e

Petitioner's proposal to dewater the sand pdt. On June 19,

1973, SPCB granted Petitioner Construction Permit SW133, !Q@
Ly
-4

:hereby allowing preparatory comnstruction work for a sanitary

landfill to begin.
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On August 29, 1974, the State conducted its final Inspec-
tion of the site which led to SPCB's granting final approval to
Petitioner to commence sanitary landfill operations. The
landfill began accepting solid waste for disposal in September,

1974. On February 20, 1975, SPCB sent Petitioner its Operating

Permit, No. 45-2.

On May 20, 1980, SPCB approved an Agreed Order negotiated
between Petitioner and SPCB staff. This Order required that
Petitioner submit within 180 days of May 20, 1980, an applica-
tion for a modification of its original construction permit,

This application was timely submitted to SPCB on November 14,

l3980.

oh February 16, 1982, the Indiana Environmental Management

Board ("EMB": 1in the interim, EMB replaced SPCB as the Indiana
agency responsible for landfill permits) notified Petitioner by
two nearly identical letters (hereafter called the "February
16, 1982 letter”), indicating that its Operating Permit No.
45-2 had been renewed and that its revised construction plans
submitted November 14, 1980, had been approved, both subject to
nine conditiona. Petitioner thereafter filed a petition for

hearing, contesting the imposition of these nine conditions.

Since that time the parties have negotiated the agreement
set forth in Part II below, resolving the issues in dispute.
The parties request that the Bearing Officer recommended that

EMB enter the provisions of Part II below as an Agreed Order in

Cauge No., N-53,
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1X. RECOMMENDED AGREED ORDER

It is expressly agreed and understood that the provisions
of this Reéommended Agreed Order constitute a modification of
Petitioner's modified Construction Permit No. SW133 and Operat-
ing Permit No. 45-2., To the extent that this Recommended
Agreed Order 18 inconaistant with these two permits; the
drawings and narrative submitted on November 14, 1980; or the

State's February 16, 1982 letter, the provisions below shall

supercede such inconsistent provisiona, and shall govern
construction and operations at the site from the date this
Recommended Agreed Order is approved by EMB. (This date is

hereafter called "the effective date of this Order.”)

1. Condition No. 1l in the February 16, 1982 letter, to
wit: Sandy, granular material under the unified soil classifi-

cation SW and SP will not be used for daily cover at the site,

remains unchanged. —

2. Condition No. 4 in the February 16, 1982 letter is

daelated and replaced by the following:

Petitioner shall notify a staff member of
the Indiana Division of Land Pollution Control
(hereafter called "staff") by phone at least
seven days in advance of the installation of any
required leachate collection system on-site, to
allow staff to inspect such installation.

a. After such notification, Petitioner may
install the system on the appointed day at the
appointed hour, or as soon thereafter as weather
permits, whether or not staff i{s present.

b. If staff is not present for such
installation, Petitioner shall document with
photographs and narrative that the installation
complies with Petitioner’'s amended construction
permit. .

P T W P B R I PR ‘-.n,..,-.....u..n-w.'u.n..l-\_u.'..:—..‘..h - re
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c. Any required leachate collection system
shall be installed in compliance with the amended
construction permit.

3. Condition No. 5 in the February 16, 1982 letter
regarding the discharge of water from the site into the Grand
Calument River or other waters of the State of Indiana is

deleted in its entirety.

4. Condition No. 6 in the February 16, 1982 letter is

deleted and replaced by the following:

It is not necessary that Petitioner install
the seepage collection pond detailed on page
gseven of Petitioner's Engineering Plan. Peti-
tioner agrees that no solid waste will be de-
posited in "standing water;" the phrase "standing
water" shall not be construed to mean de minimus
amounts of water or small rain-filled puddles.

5. Condition No. 7 in the February 16, 1982 letter is

deleted and replaced by the following:

The Clay Perimeter Seal along the southside
of the site shall be constructed to an elevation
of 589.7 MSL and shall be at least 10 feet wide.
The parties expressly agree that the portion of
Petitioner's landfill located at the southeastern
portion of the site which is completed and at ~
final grade as of December 14, 1982, will not be
affected by this requirement.

6. Condition No. 8 in the February 16, 1982 letter is

deleted and replaced by the following:

The four on-site monitoring wells will be
sampled on a quarterly basis. The sampling
months are January, April, July, and October,
with samples to be taken at the end of each month

and analyzed.

P I DY
R TR RO MR J e

ORI
< wX iR

_ a. Results of these tests shall be sub-
e mitted to staff by the end of the following
month. The parameters ‘to be tested are chloride,

[P
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chemical oxygen demand, total hardness, total
iron, and total dissolved solids.

b. Petitioner agrees to locate and reacti-
vate or replace the one monitoring well shown in
its construction plans to be located along the
eastern boundry of the sgite, if it is physically
possible to do so.

7. The modified construction plans approved February 16,
1982, called for compaction of the clay perimeter wall around
the site and testing the clay used for constructing this wall
in accordance with the_90$ Standard Proctor Density Test.
Petitioner has found it technically and economically imprac-
tical to utilize this test., Respondent has agreed to substi-
tute for this test any test acceptable to staff which will

accurately portray the permeability of the clay perimeter
wall. Accordingly, Conditions two and three of the February

16, 1982, letter are deleted and replaced with the following:

a. Within 45 days of the effective date of
this Order, or if weather conditions prevent
taking the borings within this time period, as
soon thereafter as weather permits, Petitioner
will have four soil borings (which may be drilled
at an angle) taken from the site's west wall, at
random locations along the wall, with aplit spoon
samples taken at five foot depth intervals in
each boring. Blowcounts will be recorded for
each split spoon sample taken. The soil boring
team will visually inspect the split spoon
samples taken from each hole drilled and keep a
log of their observations to include any identi-
fiable irregularities or voids encountered during
drilling. A total of five Shelby tube samples
shall be taken from the borings. The Shelby tube
samples will be subjected to a hydraulic conduct-
fvity test to ascertain the samples' permeabil-
ity. Test results will be focrwarded to staff
within 15 days of their receipt by Petitioner.
Staff shall be notified at least seven days in
advance of any such boring, and will be given an
opportunity to attend and view the drilling.
Staff shall not interfere with such operations.

b. If the test results show the permea-
bility of the clay wall to be 5.0 x 10°%°
centimeters per second or less (iL.e. 4.9 x
10-6, 4.0 x 1076, 3.0_x 1076, 2.0 x 1076,

1.0 x 1076, 1.0 x 10-7, 1.0 x 10-8, etc.),
then no remedial action for the west clay
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perimeter wall will be required unless Staff
identifies a significant infiltration of liquid

as discussed in subparagraph 7c¢.

c. If the test results show that the
permeability of the west perimeter wall is 5.1 x
10-6 centimeters per second or greater (i.e.

5.T x 10°6, 6.0 x 106, 7.0 x 106, 8.0 x

10-%, 9.0 x 10-6, 1.0 x 10-3, 1.0 x 10-4,

etc.); or if staff identifies a significant
infiltration problem involving a concentrated
flow of liquid into the site through the west
wall or emanating from an area of deposited solid
waste along that wall, then it is agreed that
further negotiations between the parties will be
required to determine what remedial action, if
any, must be undertaken along the west wall, 1If
the parties are unable to reach an agreement as
to such remedial measures, 1f any, within 60 days
of (i) the submission of the test results to the
State, or (il) the date a significant infiltra-
tion of liquid, Staff notifies Petitioner in
writing of a finding of the issue of what reme-
dial action may be required shall be submitted to
the Hearing Officer for hearing and decision.

d. Until the soil boring tests are com-
pleted with satisfactory results in accordance
with subparagraphs "a" and "b" above; or until an
agreement is approved, or order entered pursuant
to subparagraph "c" above, Petitioner agrees not
to construct any further portions of the clay
perimeter wall around the site.

i. If said test results are satis-

" factory in accordance with subparagraphs 7b,
and no significant infiltration of liquid is
identified in accordance with subparagraph
7c, then construction of the remaining por-
tions of the clay perimeter wall shall pro-
ceed in the same mannar as the construction
of the west wall so as to ensure a perme-
ability factor at least equivalent to the
test results for the west wall and to ensure
that infiltration of liquid into the site
through these newly constructed walls does
not occur. In this event, Petitioner will
submit narrative to staff describing the
method used to construct the west wall and
will document the conatruction of the re-
maining portions of the clay perimeter wall
with pictures and narrative to ensure con-
sistent construction practices.

ii. If said teat results are unsatis-
factory, or a significant infiltration of
liquid is identified in accordance -with
subparagraph 7c, the parties will attempt to
negotiate an acceptable alternative for the
construction of the remaining portions of
the clay perimeter wall, or failing an

[ESFPRPRE
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agreement, submit the matter to the Hearing
Officer for hearing and decision.

8. Cpndition nine of the February 16, 1982, letter is

deleted and replaced by the following:

h' a. Petitioner's landfill will not be
excluded from consideration as, and will be
considered, one of the several sanitary landfills
in Indiana which are, satisfactory repositories
for special or "hazardous waate” as defined in
320 1.A.C. 5-2-1(19) (1982 Cum. Supp.) (hereafter
called "gpecial waste"). The parties specifi-
cally agree that no "hazardous waste" as defined
and ldentified in 320 I.A.C. 4-3 (1982 Cum.
Supp.) (hereafter called "RCRA hazardous waste")
shall be deposited at Petitioner's landfill after
the effective date of this Order.

b. Petitioner shall be permitted to
continue receiving the following "special wastes”
from the effective date of this Order until
further action of the Board or Staff:

1. U.S. Reduction Dust;

2. Asbestos £ill from Borg~Warner and
Amoco 0il (which waste streams were
subject to Special Permission letters
dated 5/17/77 and 5/14/80, respec-~
tively);

3. Corn Starch and carbon filters from
American Maize Products Company (which.
waste streams were subject to a Special
Permission letter dated 2/20/76);

4. The following steel mill sludges from
J & L Steel Corporation: the Central
Treatment Plant Sludge, the Terminal
Treatment Plant Sludge, and the Sludge
from the 6 Stand 0il Recovery Unit.

c. After the effective date of this Order,
staff will send a letter to the generators of the
special wastes listed in subparagraph b above,
requesting that the generators submit further
Information cegarding the nature of the waste
streams ldentified in subparagraph 8b above, to
staff within 60 days of receipt of such letter;
it i3 expressly agreed that this 60 day period
will be extended by staff for good cause shown.
Staff will analyze such updated information, make
a final determination whether these listed
speclal wastes may continue to be disposed of at
the site, and shall proaptly notify the generator
of the waste and Petitioner of its decision. Any
such decision shall constitute a “"final action”
for which Petitioner may file a Petition Por
Hearing before the Board pursuant to IND. CODE
§§ 4-22-1 (1982) and 13-7-11-3 (1982). Any

O
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speclial permission letters issued for these
listed wastes shall last one year. Renewal of
such letters will be granted if the materials do
not change significantly in quality or quantity,
and if Petitioner's operation of the site ia in
compliance with thls Agreed Order, and Petli-
tioner's modified construction permit and
operating permit.

d. It is the parties' intention that other
"gpecial wastes" of similar quality, quantity and
composition as; and other "special wastes"
presenting similar environmental hazards as, the
ahove-listed speclal wastes will be considered
for disposal at the site. The decision whether
to allow "special wastes® in addition to those
listed above to be deposited at Petitioner's
site, must be made by staff on a case-by-case
basis after considering the physical and chemical
composition of the proposed waste as well as
current operations at the site. Although it is
impossible to make any guarantees in advance,
staff agrees in principle that, given satisfac-
tory operations and construction at the site in
compliance with this Order; Operating Permit
45-2; and the modified conatruction plans
approved Febuary 16, 1982, waste streams with
similar chemical and physical composition, and
waste streams presenting similar environmental
hazards as the speclal wastes listed in subpara-
graph "b" above, will be considered suitable for
disposal at the site.

e. The parties agree that materials such
as debris, wood, construction refuse, steel,
etc.; "coal ash" including fly ash and bottom ash
(i.e. the resultant "ash"” from coal burning); may
be disposed of at the site without any special
permission letters. ’

£. Petitioner agrees to submit a quarterly
report to staff setting forth the types and
amounts of "special wastes™ disposed of at the
site. These reports will be due the same day for
the same period as the monitoring well reports
referred to in paragraph 6 above.

g. Finally, the parties agree to cooperate
in good faith in exploring the possibility of
depositing the Georgia Pacific paper sludges and
municipal treatment plant sludges at the site.

- N b

9. The parties agree that Petitioner's Operating Permit
and amended Construction Permit shall last for a period of two
years from the effective date of this Agreed Order. The re-

newal of this Operating Permit and amended Construction Permit,

or the decision of whether to grant or renew special perailssion
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letters referred to in paragraph 8b, Bc and 8d above, shall be
based upon Petitioner's compliénce with this Agreed Order,
petitioner's modified construction permit and operating permlt_
and IND. CODE § 13-7. For the purpose of renewals of existing
special permigsion letters (subparagraph 8c), granting and
renewal of additional special permission letters (subparagraph
..' 8d), and the renewal of Petitloner's Operating Permit and
amended Construction Permit (paragraph 9), the phrase “com-
pliance with this Agreed Order, Petitioner's modified construc-
tion permit and operating permit” shall include but not be
limited to (1) any de minimus or insignificant variations from
the Agreed Order and/or Petitioner's modified construction
permit and operating permit, and/or (2) any inspection report
which contains demerits, but which still shows an "acceptable”
Ql' rating, and/or (3) any unacceptable rating on 40 percent or
less of the inspection reports conducted by the State in any 12

month period.

Petitioner, Gary Development, INDIANA ENVIRONMENTAL MANAGEMENT
Ing. BOARD

B W\%“M Technjical Recommendation
awrence Hagen, Vice U i :
President & General Manager ,

pate: g3 sy At b pias——
‘pavid D. Lamm, Director
: Division of Land Pollution

Control

Date: J//Q’ ?3
77

Approved For Legality And Form

a—
By . = Attorney General of Indiana
J M. Kyle III /
| by Ieter e L0

Mathew S. Scherschel
Deputy Attorney General

Date: '1//5/83"
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E. Victor Indlan

Barnes & Thornburg
Attorneys for Petitioner

Date: M /983

Recommendation For Adoption
i
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By

H a}lng Officer

Date: 2.-0h - V7

Indiana Environmental Management
Board

| By ﬁ//’ : //“AL
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gﬂlph Pickard, Technical
Secretary

Date: /ebriany LB /7P3
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